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Preface 


Enforcement of Canadian environmental law is a dynamic and exciting area 
that is playing an increasingly important role in furthering the sustainable 
development policies adopted by federal, provincial, and territorial govern- 
ments. During the last three years, with financial support from Environment 
and Climate Change Canada and the Alberta Law Foundation, the Canadian 
Institute of Resources Law (CIRL), a federal not-for-profit organization creat- 
ed by the Faculty of Law at the University of Calgary in 1979, and its partners 
at the Université Laval and Dalhousie University, have organized national 
annual environmental law symposiums in Halifax, Calgary, and Quebec 
City as part of the “Environment in the Courtroom” national continuing 
legal education series. Lawyers in private practice; Crown counsel; corpor- 
ate counsel; administrative lawyers; legal scholars, including those teaching 
environmental law at universities and colleges; lawyers employed by NGOs 
and industry organizations; law students; and environmental consultants in 
Canada and other countries reported that the invited presentations, discus- 
sion, and associated papers provided practical and valuable information on 
current and important environmental issues. The collection of papers in this 
book provides insights on the environmental law experience, leading judicial 
decisions, and the important procedural and theoretical aspects of environ- 
mental litigation in a variety of Canadian provinces and territories, as well 
as in the United States, a nation with a shared common law and civil law 
heritage. 

The second volume of Environment in the Courtroom is divided into three 
parts that examine the following important topics in environmental law: 


e protection of the marine environment 
e enforcement issues in Canadian wildlife protection 


e enforcement of Canadian greenhouse gas (GHG) emissions laws 


Environment in the Courtroom discusses significant issues and challenges 
in Canadian environmental law today and is intended to be a source of rel- 
evant, current, and useful information for both Canadian and international 
audiences, as well as lawyers and non-lawyers. The volume contains a variety 
of perspectives and insights from experienced and prominent Canadian legal 
practitioners and scholars, but also reviews experiences in other legal systems 
with similar issues. Because we have had legal professionals from outside of 
Canada participate in the symposiums, individuals in other nations interest- 
ed in comparative legal studies will also find this book a useful reference on 
current Canadian environmental legal issues. 

It is a pleasure to thank and acknowledge the numerous contributors to 
the volume who have shared their knowledge and experience. In particular, 
we would like to thank the following individuals for their extraordinary 
contributions: J. Owen Saunders, Jamie Benidickson, Phillip Saunders, Paule 
Halley. We would like to thank the law students: Akinbobola Olugbemi, 
Vanessa Morton, Akindele Tawoju, Joshua Hobbs, Kathryn Owad, Ramanjeet 
Sohal, Adewale Ajayi, Oluwabukola Agbede, Paul Reid, Laura Hall, Temitope 
Onifade, Christopher Phillips, Hong Feng, David Hillier, Francco De Luca, 
Logan Lazurko, Alexander Crisp, Tyler Anthony, Alex Ikejiani, and the 
CIRL Post-Doctoral Research Fellows: Chilenye Nwapi and Ifeoma (Laura) 
Owosuyi for their research assistance. Finally, we would like to acknowledge 
the administrative assistance of Nancy Money and Jane Rowe, who have con- 
tributed to the success of the second volume of Environment in the Courtroom. 
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Introduction 


The Context 

This book examines the application and enforcement of Canadian environ- 
mental law. It is not about environmental law generally. It focuses on the idea 
of enforcement and enforcement techniques including administration of en- 
vironmental statutes and enforcement of specific decisions and orders. There 
are two enforcement aspects. One is decisions and decision processes con- 
cerning approvals and related decisions for projects and activities involving, 
for the purposes of this book, marine waters, wildlife, and energy and other 
greenhouse gas emitting actions. This establishes the baselines for enforce- 
ment. The second is explicit actions by authorized public officials (ministers 
and their authorized representatives—such as the federal ministers of fish- 
eries and oceans and transport) and tribunals (such as the Canada Energy 
Regulator and the Alberta Energy Regulator) to enforce the legal duties that 
these decisions create. This includes powers of public officials or tribunals to 
issue orders requiring cessation of defined activities and imposing conditions. 

This second enforcement aspect includes techniques that involve enforce- 
ment proceedings before tribunals and courts. These are the “courtrooms” 
that are central to the book’s perspective. The nature of the proceedings 
depends on the relevant statutory powers and processes. It is usually at the 
discretion of authorized public officials to develop and implement policies to 
guide the choice of enforcement tools in particular cases. 

There are also a set of statutory offence provisions that proscribe speci- 
fied conduct. These offences can be prosecuted in the courts, and guilty de- 
fendants can be penalized by fines, prescribed conduct (such as soil or water 
remediation), and even imprisoned. 

Such offences are not pure criminal offences that require proof of intent. 
Rather, they are regulatory offences that require only proof of proscribed con- 
duct and normally include a “due diligence” defence—proof that an accused 
took reasonable care to prevent the damage in question. 


Environmental statutes also include rights of appeal. Decisions and or- 
ders by officials can be challenged in appeals to specialized appeal tribunals 
(such as environmental appeals boards) or directly to courts. Appeal tribunal 
decisions may be subject to judicial review by courts concerning procedural 
fairness and reasonableness of decisions. 

It is in this sense that this book is about “environment in the courtroom.” 
Decisions about environmental approvals, as well as decisions about enfor- 
cing environmental requirements, are adjudicated in tribunal proceedings 
that the public sees only through scattered media reports and commentary. 
This book is intended to provide a broader legal perspective of environmental 
law enforcement. Because each subject area—marine environment, wildlife 
protection, and GHG emissions reduction—has its own legal enforcement 
regime, it is helpful to consider each within broader legal enforcement prin- 
ciples and techniques. It is also necessary to consider unique subject based 
trends and emergent issues. Chapter authors bring the expertise to review 
and assess these enforcement regimes and offer conclusions as well as pros- 
pects for reform. 

This book’s three focus areas are not the only environmental law fields 
in which enforcement issues can be identified, but they are active areas that 
present challenging problems. In environmental justice terms, they are mat- 
ters of restorative (or reparation) justice, concerning the fair and equitable 
exercise of statutory approval and enforcement powers, and participatory 
justice, concerning citizens’ rights to participate effectively in decisions that 
affect them. 


Content and Structure of the Book 


SECTION 1: MARINE ENVIRONMENT PROTECTION 


‘These chapters assess significant international legal regimes and the Canadian 
legislation that implements them. They identify apparent gaps between inter- 
national obligations and Canadian legal regimes (Lalonde). International 
law, as Lavallée notes in Section 3, is voluntary, leaving broad implementa- 
tion scope for country governments. As ocean science and technology de- 
velops (Wallace), this gap theme emerges in relation to ship source pollution 
(Cullen), offshore structure decommissioning (Watt), liquefied natural gas 
(LNG) powered Arctic ships (Pamel and Wilkins), Arctic electricity gen- 
eration and transmission (Muir), and tidal power (LeBlanc and Stewart). 
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Domestically, as Moreira shows, the federal Fisheries Act has been the pillar 
for fish and fish habitat protection. This Act has a long-established enforce- 
ment regime that has accommodated emerging Indigenous rights, though 
only to a minor degree. Yet, potential remains for “braiding” Canadian and 
international law together for fisheries management (Nowlan, Kirby, Lloyd- 
Smith, and Neasloss). Dogra’s chapter offers insights into the operation 
of the Canada-Nova Scotia Offshore Petroleum Board from a regulator's 
perspective. 


SECTION 2: ENFORCEMENT ISSUES IN CANADIAN WILDLIFE 
PROTECTION 

The international-domesticlaw gap also emerges in relation to wild animal and 
plant protection under the international Convention on International Trade 
in Endangered Species of Wild Fauna and Flora (CITES) and Canada’s Wild 
Animal and Plant Protection Regulation of International and Interprovincial 
Trade Act (Bankes). The author also identifies interpretive uncertainties in 
the latter’s enforcement regime, exacerbated by the lack of case law guidance. 
Saunders’s discussion of the Atlantic Bluefin Tuna Management regime also 
reveals the international-domestic law gap. 

First Nations reconciliation in relation to wildlife is a work in prog- 
ress, with government and Indigenous wildlife paradigms not in alignment 
(Donihee). But actions such as buffalo reintroduction to Banff National Park 
show recognition of Indigenous law and tradition (Hamilton). Jaremko 
shows complexity resulting from multiple jurisdictions—federal, provincial, 
Indigenous, and municipal—in her assessment of Alberta wildlife law. 

An emerging theme is the development of new non-regulatory enforce- 
ment approaches in wildlife protection law. These include market-based 
conservation under Alberta’s Land Stewardship Act (Poulton). Van Nes re- 
views administrative monetary penalties (AMPs), which provide an efficient 
alternative to regulatory prosecutions. Another tack, discussed by Kwasniak, 
is private common law supported conservation arrangements such as ease- 
ments and restrictive covenants. 

Citizen litigation to prod governments to action has played a wildlife 
protection role. A good example are the lawsuits by environmental NGOs 
to require species listing and habitat protection under the federal Species at 
Risk Act. This is assessed by Tuytel and Venton in relation to West Coast 
killer whale protection. They show that these legal actions are in response 
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to statute interpretation uncertainty that enabled poor government enforce- 
ment responses. 


SECTION 3: ENFORCEMENT OF CANADIAN GREENHOUSE GAS 
EMISSIONS LAWS 

GHG law enforcement presents legal issues that will continue as governments 
pivot toward net-zero emission goals. Again, broad voluntary international 
“commitments” opened the way for both international and domestic disputes 
(Lavallée). LEsperance pinpoints the necessity of this kind of country com- 
mitment to address broad scope problems like GHG emissions from inter- 
national shipping. Lavallée shows that an important strand has been fed- 
eral-provincial constitutional litigation culminating in the Supreme Court 
of Canada’s endorsement of exclusive federal jurisdiction to legislate carbon 
price stringency. A major underlying factor is the significant GHG contri- 
bution from the Alberta oil sands sector (Lucas and Almeida). The result 
is federal—-provincial carbon pricing agreements under the framework of the 
federal Greenhouse Gas Pollution Pricing Act (Stewart and Carrière), as well 
as federal (Ingelson) and provincial methane emission reduction regulations. 
There is also room for municipal action as Kwasniak points out. These issues 
are not relevant only to energy as Benidickson shows in his chapter on re- 
ducing GHG emissions from agriculture. 

Trudeau assesses the Quebec cap-and-trade approach that has been 
recognized as equivalent under the federal price stringency scheme, along 
with Alberta’s legislation that includes carbon-pricing and methane-reduc- 
tion schemes that apply to the oil sands. Wright’s analysis of the Quebec- 
California cap-and-trade linkage agreement identifies the fragility of subna- 
tional agreements because of too easy withdrawal, as shown by Ontario’s exit 
from the agreement. 
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SECTION 1 


Protection of the 
Marine Environment 


Ship Source Pollution Regimes 
(Canada)—A Primer 


Peter J. Cullen’ 


Introduction 

This chapter serves as an introduction to a subject that has occupied ship 
owners, operators, directors, investors, lenders, insurers, shippers/charterers, 
trade groups, environmentalists, legislators, and lawyers for some time. Much 
as the Exxon Valdez grounding in Alaskan waters in 1989 gave rise to the 
Brander-Smith Report,’ which focused on Canada’s ability to handle major 
oil spills (and the need for more oversight into tanker operations in Canadian 
waters) and led to changes in Canada’s pollution laws, similar major foreign 
incidents have laid the groundwork for international cooperation in advan- 
cing structured pollution regimes for shipping. 

Such cooperation has resulted in a body of international conventions 
developed through the International Maritime Organization (IMO)’—assist- 
ed, amongst other interested parties, by the Comité Maritime International 
(CMI)* and many national maritime law associations. A number of these 
conventions will be discussed in greater detail below. At the same time, trade 
associations have developed platforms to drive policy issues and garner sup- 
port for “green” initiatives in Canadian waters and bilateral arrangements.® 

Ship source pollution is not limited to oil pollution. It may encompass a 
series of events, mishaps, circumstances, and substances in respect of fossil 
fuels (oil and related petroleum products), hazardous and noxious substances, 
and ballast water, not to mention recycling practices and wreck removal. One 
may go further and include air particles (emissions and bulk cargo residues) 
and waste (sewage, garbage, etc.). While oil remains the principal source of 


concern due to its persistent and particularly harmful environmental char- 
acteristics (in terms of substance, duration, impact, and cleanup cost), air 
pollution has increasingly become the focus of recent marine environmental 
efforts. 


Background 

Canada is a confederation whose jurisdictions and powers are limited by the 
Constitution Act, 18677 Also limited by this Act are the powers of the federal 
authority, which has sole jurisdiction over navigation and shipping through- 
out the country’s navigable waters, both internal and external. 

Canada’s authority over its external waters is limited to its territorial sea 
(12 NM from Canada’s jurisdictional coastline) and the adjoining exclusive 
economic zone, which stretches 200 NM beyond the jurisdictional coastline.* 
Such waters may be further extended depending on the nature of the under- 
lying continental shelf. 

Generally speaking, Canada’s pollution laws apply to contamination of 
navigable waters, be they on freshwater or seawater (whether ice-covered or 
not). Provincial and territorial pollution laws apply to non-navigable waters 
and provincial/territorial shorelines. On occasion, such jurisdictions may 
overlap depending on the nature and effect of the contamination. Thus, 
charges under both the federal and provincial/territorial pollution statutes 
may be laid in connection with marine contamination. In Canada’s Arctic 
regions, this would include the province of Quebec’s (and to a lesser degree 
the province of Newfoundland & Labrador’s) northern non-navigable waters 
and shorelines, and the non-navigable waters and shorelines of the three ter- 
ritories—Nunavut, the Northwest Territories, and the Yukon Territory—in 
addition to Canada’s large expanse of arctic waters. 

In 1985, Canada enacted the Arctic Waters Pollution Prevention Act 
(AWPP),? an Act that has since been made subject to Canada’s principal oil 
pollution liability statute—the Marine Liability Act (MLA).’° The AWPP pro- 
hibits the deposit of waste in arctic waters. The term “arctic waters” is de- 
fined” as “the internal waters of Canada and the waters of the territorial sea 
of Canada and its exclusive economic zone, within the area enclosed by the 
6oth parallel of north latitude, the 141st meridian of west longitude and the 
outer limit of the exclusive economic zone; however, where the international 
boundary between Canada and Greenland is less than 200 nautical miles 
from the baselines of the territorial sea of Canada, the international boundary 
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shall be substituted for that outer limit,” and this essentially covers the Arctic 
Archipelago. As the international boundary between Canada and Greenland 
is less than 200 nautical miles from the baselines of Canada’s territorial sea, 
the outer limit in that area is replaced by the international boundary. The 
term “waste” is broadly defined to cover any substance that, if added to water, 
would degrade or alter the quality of such water to an extent detrimental to 
their use by man or by any animal, fish, or plant that is useful to man.” This 
definition parallels the definition of “pollutant” under the MLA. 

Internationally, Canada is a signatory to the IMO’s International 
Convention for the Prevention of Pollution from Ships, 1973, and its Protocols of 
1978 and 1997 (MARPOL), the main international convention for preventing 
ship source pollution by oil (Annex I), sewage (Annex IV), garbage (Annex 
V), airborne substances (Annex VI), and other noxious goods shipped by 
water (Annexes II and III). In 2014, the IMO completed its initial work on 
the Polar Code (The International Code for Ships Operating in Polar Waters)" 
by way of certain safety related requirements adopted by its Maritime Safety 
Committee. In 2015, several environmental provisions were adopted by the 
IMO’s Marine Environment Protection Committee in Part II of the Polar 
Code and implemented through amendments to certain MARPOL provi- 
sions. The Polar Code entered into force on January 1, 2017, becoming manda- 
tory for all ships under construction or not yet built, with a transition period 
until January 1, 2018, for vessels launched before the entry into force date. 
Provisions of the Polar Code were incorporated into domestic legislation on 
December 19, 2017, with the repeal and replacement of the regulations under 
the AWPP—essentially updating the regulations in accordance with the safe- 
ty and environmental provisions of the Polar Code.” 


Oil Pollution 

Canada is a signatory to several international conventions relating to oil 
pollution, including MARPOL Annex I, the International Convention on Oil 
Pollution Preparedness Response and Cooperation, 1990, and the International 
Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (the 
Bunker Convention). These conventions have been incorporated into federal 
legislation in whole or in part under the Canada Shipping Act (CSA) and the 
MLA*—occasionally with some modifications (some of which are described 
below)—and apply to Canada’s navigable waters. In essence, they establish 
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the principle that the ship (and its interests), as the polluter, sits on the front 
line of liability. 

An important modification in the MLA concerns the liability rules of the 
International Convention on Civil Liability for Oil Pollution Damage, 1992 (the 
Civil Liability Convention) that applies to all ships that cause oil pollution, 
with special rules in Division 1 of the MLA in respect of “convention ships”— 
tankers carrying persistent oil in bulk as cargo. The liability of non-conven- 
tion ships is found in Division 2 of the MLA, where “oil” is defined in broader 
terms as meaning oil of any kind or in any form (including petroleum, fuel oil, 
sludge, oil refuse, and oil mixed with wastes—but not dredged spoil).” Also, 
a “ship” is defined as any vessel or craft designed, used, or capable of being 
used—either solely or partly—for navigation, without regard to its method 
of propulsion or lack of propulsion and includes stranded, sunk, or wrecked 
vessels. The difference between Division 1 and 2 vessels is also relevant in 
terms of access to the 1992 International Oil Pollution Compensation Fund 
(IOPC Fund) (limited to spills involving convention vessels under Division 1). 

Pollution under the MLA (Division 1 or 2) essentially gives rise to strict 
liability (not dependent on proof of fault or negligence) for oil pollution dam- 
age, including any damage as a result of impairment to the environment and 
the costs of reasonable measures of reinstatement, as well as the costs and 
expenses incurred by the federal minister of fisheries and oceans, an author- 
ized response organization under the CSA,” or others in respect of measures 
taken to prevent, repair, remedy, or minimize oil pollution damage. This in- 
cludes the minister’s reasonable costs of monitoring a spill and cleanup ef- 
forts. As the Canadian Coast Guard (and its fleet of icebreakers, tenders, and 
patrol vessels) and Fisheries and Oceans Canada (and its fleet of patrol and 
inspection vessels) report to the minister, it is these entities who are generally 
engaged in such matters. 

The CSA sets forth the framework for pollution prevention and response 
measures and enforcement.” In respect of oil, ships are required to have an 
arrangement in place with a recognized (certified) response organization that 
will adequately deal with the total quantity of oil (both as cargo and fuel) 
carried on board, and in respect of the waters navigated, in the event of a 
pollution incident. The ship is also required to carry a declaration in a due 
form that identifies the name and address of the ship’s insurers for liability 
pollution insurance coverage and confirms that the response arrangement 
(and identifies the persons authorized to implement the arrangement) is in 
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place. The CSA requires oil handling facilities (operators) to have similar ar- 
rangements/declarations in place. 

The authority and practice of pollution response officers are also set forth 
in the CSA.» Where the officer reasonably believes that a ship might discharge 
or might have discharged a pollutant, the officer may direct the ship to moor 
or anchor. Also, the officer may board and take samples, declare an emer- 
gency zone, direct any person to provide reasonable assistance or information 
(logbooks, etc.), or use any computer system or data processing system to 
examine data, etc. The officer may also detain a ship. 

The CSA empowers the minister of fisheries and oceans, on a reasonable 
belief that a ship has discharged, is discharging, or is likely to discharge a 
pollutant, to take measures to repair, remedy, minimize, or prevent pollution 
damage. The minister may monitor measures taken by the ship’s interests in 
respect of any pollution, actual or anticipated, and may direct such interests 
to take any needed measures. The minister may also step in and take over the 
cleanup. 

Canada has also enacted portions of the IOPC Fund, the 1992 Civil 
Liability Convention, and the 2003 Supplementary Fund Protocol” through the 
MLA. Under Part 6 of the MLA, shipping interests are entitled to limit their 
liability for pollution damage, including preventive and remedial measures in 
certain instances. Thus, where claims exceed such limitation amounts, which 
ordinarily are funded by the ship’s interests, including its liability insurers, 
recourse may be made to the IOPC Fund. However, in certain instances, re- 
course may be made to Canada’s Ship-source Oil Pollution Fund (SOPF)* 
which is administered by a federally appointed administrator. These funds 
collect contributions from shippers to ensure that at the end of the day there 
is a fund of last recourse. 

Canada’s Admiralty Court, the Federal Court, has in rem jurisdiction in 
respect of navigation and shipping matters. It is a national admiralty court 
that sits across the country, and it is the same Admiralty Court” referred to in 
the MLA in respect of limitation proceedings and related claims for pollution 
matters under the Fund regimes. 

Additional relevant pollution statutes that have occasionally been applied 
where there are overlapping federal departments or overlapping jurisdiction 
with provincial/territorial non-navigable waters or shorelines include (by way 
of example) the federal Migratory Birds Convention Act, 1994,” the Canadian 
Environmental Protection Act, 1999,6 Newfoundland and _ Labrador’s 
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Environmental Protection Act,” and Nova Scotia’s Environment Act.’ These 
statutes generally provide that oil pollution constitutes a strict liability offence 
(without proof of fault or negligence) and, like the MLA, generally target the 
owner, custodian, or person who had the charge, management, or control of 
the polluting substance (such as the shipowner or bareboat charterer). Some 
reach further and hold that the directors or officers of a company that com- 
mits an offence may be presumed to have participated in the offence unless 
they can establish that they exercised due diligence and took all necessary 
precautions to prevent such offence. 


Hazardous and Noxious Substances 

To cover those products not subject to the “oil conventions,” the IMO has 
developed a similar strict liability resume for noxious or dangerous substan- 
ces. These include liquefied gases, liquid substances with certain flashpoints, 
harmful products carried in containers, and bulk solid materials possessing 
chemical hazards. Recent studies have demonstrated increased traffic in the 
number of container ships carrying packaged hazardous and noxious sub- 
stances (HNS) as well as growth in the number of chemical tankers and lique- 
fied natural gas (LNG) and liquefied petroleum gas (LPG) tankers. The IMO 
reports that some 2,000 different “types of HNS” are regularly transported by 
sea and some 200 million tonnes of chemicals are traded annually.” 

Typically known as the “HNS Convention,”° this regime provides a struc- 
ture to compensate parties damaged through the international or domestic 
carriage by sea of qualifying substances not covered by the Civil Liability 
Convention or the Bunker Convention. Once the HNS Convention comes into 
force (only five countries have acceded to or ratified the convention to date— 
twelve are required), receivers of “contributing cargo” will be required to con- 
tribute to the HNS Fund. As with the oil conventions, the HNS Convention 
upholds the principle that the “polluter pays.” 

The HNS Convention sets out a prevention, preparedness, and response 
regime via the CSA, and a framework for liability and compensation via the 
MLA. The ship’s interests are the first to pay under a similar strict liability 
regime up to a maximum limit, supported by compulsory insurance, with 
a compensation fund sitting atop, financed through contributions paid by 
receivers of HNS. 

While the HNS Convention has yet to come into force (Canada ratified 
the HNS Convention on April 23, 2018), the MLA currently obliges receivers 
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of certain HNS cargoes to report to the minister of transport and the SOPF 
administrator. Transport Canada published new reporting requirements in 
December 2016 following a consultation with stakeholders. Also, an online 
HNS and Oil Electronic Reporting System were introduced to facilitate HNS 
disclosure. 


Ballast Water 

In 2004, the IMO adopted the International Convention for the Control and 
Management of Ships’ Ballast Water and Sediments (the BWM Convention)? 
Canada ratified the BWM Convention in 2010, and it entered into force on 
September 8, 2017. The convention has been ratified by eighty-three states, 
representing over 81 percent of world shipping tonnage. 

The BWM Convention is designed to control the spread of invasive aquatic 
species picked up in ballasting operations in foreign waters and subsequently 
transferred to domestic waters. In Canada, this has led to a conflagration of 
“zebra mussels” and other invasive species, particularly in the Great Lakes. 
With few known predators, such species, if left unchecked, can interfere, and 
at times destroy, elements of such waters’ ecosystems. 

Canada currently has a strong Water Ballast Program,” and the imple- 
mentation of the BWM Convention places Canadian shipping interests in a 
delicate position. The United States has not signed the BWM Convention, and 
its several border states and ports on the Great Lakes have adopted different 
criteria to handle such ballast water issues. A further challenge has risen on 
the technical side. The freshwater and cold temperatures of the Great Lakes 
may not permit the tested technology used in other parts of the marine world 
to properly function. Thus, Canadian shipping interests face the prospect of 
reporting to several masters with uncertain requirements or solutions. 

International shipping’s major concerns with this convention have aptly 
led their leaders to urge uniformity and for governments to act on the “ballast 
water chaos.”* While the Canadian government proposed new Ballast Water 
Regulations® in June 2019 to better implement the BWM Conventions goals, 
Canadian shipping has expressed concern that the proposal does not reflect 
the state of available technology, and that it clashes with the US framework. 


Ship Recycling and Wreck Removal 


To ensure a secure (from a safety perspective) and environmentally sound 
regime to recycle ships at the end of their operational lives, the IMO adopted 
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the Hong Kong International Convention for the Safe and Environmentally 
Sound Recycling of Ships (the Hong Kong Convention) in 2009.” The goal was 
to reduce unnecessary risk to human health, safety, and the environment in 
the scrapping of vessels, including oil rigs and related oil platforms. Typically, 
older ships contain quantities of environmentally hazardous substances, in- 
cluding asbestos, heavy metals, hydrocarbons, ozone-depleting chemicals, 
and related toxins. The Hong Kong Convention provides guidelines to inven- 
tory hazardous materials, develop suitable ship recycling plans and recycling 
facilities to mitigate health and pollution hazards, and document recycling 
steps and adherence to best environmental practices. In addition, parallel 
guidelines have been established for the inspection, survey, and certification 
of ships to disclose and record hazardous materials. 

The Hong Kong Convention requires adoption by fifteen states, repre- 
senting 40 percent of the world merchant shipping tonnage, before it enters 
into force (Canada signed the convention in 2009 but has not ratified it). 
While the convention has yet to come into force, its guidelines have increas- 
ingly been adopted by shipowners, and compliant recycling facilities are 
developing. 

Although not strictly part of such “recycling” efforts, the IMO has also 
turned its sights onto “wreck removal” issues. The Nairobi International 
Convention on the Removal of Wrecks, 2007** (the Nairobi Convention) pro- 
vides a structure for the prompt and effective removal of shipwrecks and 
cargoes located beyond territorial seas that may otherwise adversely impact 
marine and coastal environments. 

The Nairobi Convention has been in force since April 2015 and has been 
ratified by forty-nine states, representing over 73 percent of world shipping 
tonnage. Canada acceded to the Nairobi Convention on April 30, 2019 and has 
incorporated certain provisions of the convention in the Wrecked, Abandoned 
or Hazardous Vessels Act” (the WAHV Act), which came into force on July 30, 
2019. 

The WAHV Act establishes wreck reporting requirements, criteria for de- 
termining hazards to the environment and navigation, measures to facilitate 
the removal of ships and cargo, and liability provisions and insurance re- 
quirements for damages and compensation. This is essentially strict liability, 
with certain exceptions on the part of the ship’s interests for the cost of lo- 
cating, marking, and removing wrecks and for remedial efforts. Ships that do 
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not comply with the WAHV Act may be refused access to Canadian waters, 
fined, or detained.*° 


Air Pollution 

On July 1, 2010, IMO’s revised MARPOL Annex VI, Regulations for the 
Prevention of Air Pollution from Ships* (the Air Pollution Regulations) came 
into force to tackle the increasingly prominent environmental issue of air 
pollution. The amendments, adopted by the IMO in 2008, introduced stricter 
emissions caps and emission control areas (ECAs), essentially sensitive sea 
zones with increased emissions standards. In 2012, Canada enacted the Vessel 
Pollution and Dangerous Chemicals Regulations® (the VPDC Regulations) 
under the CSA, incorporating provisions of the Air Pollution Regulations, 
with Canada’s Atlantic and Pacific coasts being included in the Air Pollution 
Regulations North American ECAs. 

The Air Pollution Regulations and VPDC Regulations address various 
forms of ship source air pollution, including most importantly nitrogen 
oxides (NO), sulphur oxides (SO), and particulate matter (PM) produced 
by marine diesel engines. Although shipping by water remains the most 
energy-efficient method of transporting goods, it contributes 15 percent of 
the world’s NO, emissions and 13 percent of its SO, emissions. NO are gases 
that are harmful to human health and lead to acid rain and the accumulation 
of ground-level ozone.** NO, emission levels depend on engine efficiency and 
design. SO, cause similar health and environmental effects to NO, but depend 
on sulphur content in bunker fuel.* For its part, PM consists of residual fuel 
combustion particles that, when emitted close to shore, contribute to smog 
and form “black carbon,” a significant factor in climate change.*° 

The VPDC Regulations limit PM emissions within one mile from shore 
through a visual smoke density chart used to quantify the approximate 
density of ships’ exhaust.” NO, are controlled by emission limits that vary 
depending on the age of the vessel, the size and output of the engine, and the 
rated engine speed in crankshaft revolutions per minute.** The regulations 
also contain energy efficiency requirements for marine engines, which tar- 
get CO, emissions, although ships are a relatively insignificant contributor 
of CO, emissions, as compared to SO,, NO, and PM emissions.* Foreign 
ships in Canadian waters, and Canadian ships worldwide, are also required 
to keep either a Canadian Air Pollution Prevention Certificate or its inter- 
national equivalent onboard as proof of compliance. Furthermore, both 
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the Air Pollution Regulations and VPDC Regulations have imposed gradual 
restrictions on the maximum percentage of sulphur allowed in bunker fuel. 
On January 1, 2015, the sulphur limit in ECAs, including Canada’s Atlantic 
and Pacific coasts, was reduced from 1.00 percent to 0.10 percent. More re- 
cently, the worldwide limit outside of ECAs, including Canada’s Arctic coast, 
dropped from 3.50 percent to 0.50 percent on January 1, 2020. It is antici- 
pated that the 2020 measures will have an important environmental and 
health impact, reducing SO, emissions by 77 percent or 8.5 million metric 
tons.” However, this will not be without a profound economic impact on the 
marine shipping and fuel industries. In 2016, the OECD projected that the 
2020 measures could potentially cost the shipping industry up to $30 billion 
annually in additional costs.” 

The shipping industry has been preparing for the new fuel regulations, 
increasingly relying on environmental technologies such as exhaust gas 
cleaning systems, also known as “scrubbers”—which are provided for in the 
VPDC Regulations, allowing ships to use fuel with a higher sulphur content 
than the prescribed limit*—and phasing in cleaner, higher-quality fuels with 
less sulphur. 


Conclusion 

Global trade increasingly requires the carriage of hazardous commodities 
and materials by sea over long distances, potentially putting the marine ven- 
ture, human health, and the environment at risk. Diligence, new technology, 
and adherence to better practices are mitigating factors, but without uniform 
standards and coordinated enforcement, they will only go so far. 

Industry leaders, stakeholders, and governments, through the IMO and 
other supporting institutions, must continue to advance broad uniformity, 
compliance, and enforcement efforts. They must continue to seek an elevated 
standard of pollution prevention and environmental safety, in balance with 
trade necessities, on a priority basis. While enormous advancements have 
been made, the “greening” of the shipping industry to achieve and main- 
tain best environmental practices and common standards at large remains 
ongoing. 


16 ENVIRONMENT IN THE COURTROOM II 


NOTES 


Partner, Stikeman Elliott LLP (Montréal). This paper is based in part of the author’s 
contribution to the Report on the Legal Framework for Civil Liability for Vessel Source 
Oil Spills in Polar Regions, edited by LR Overby (CMI Yearbook, New York I, 2015, for 
section on Canadian law. See <comitemaritime.org/wp-content/uploads/2018/06/CMI_ 
Yearbook_2015-FINAL.pdf> at 376. The author also wishes to recognize the assistance 
of his colleagues Arad Mojtahedi (with its initial preparation) and Simon Ledsham (for 
the 2020 review and update). 


Public Review Panel on Tanker Safety and Marine Spills Response Capability, Final 
Report: Protecting Our Waters (Ottawa: Minister of Supply and Services Canada, 1990). 


The IMO is a United Nations specialized agency tasked with the responsibility to 
improve the safety and security of shipping, including the mitigation of pollution risks. 


Comité Maritime International <comitemaritime.org>. 

See e.g., the Canadian Maritime Law Association <www.cmla.org>. 

See Green Marine, <www.green-marine.org> (an organization based in Québec City, 
QC and Seattle, WA, composed of leading Canadian and US associations that represent 
more than five hundred companies in the maritime sector. It promotes a voluntary 
environmental certification program for sectors of the North American marine 
industry). See also Highway H20, <www.hwyh20.com> (an initiative supported by the 
St. Lawrence Seaway Management Corporation (Cornwall, ON) and the Saint Lawrence 
Seaway Development Corporation (Washington, DC) in their drive to encourage 
shipping as a viable alternative to road and rail traffic for the transport of bulk cargoes, 
including liquid bulk). 

Constitution Act, 1867, 30 & 31 Vict, c 3, ss 91 and ff. 

Oceans Act, SC 1996, c 31. (NM refers to nautical miles.) 

Arctic Waters Pollution Prevention Act, RSC 1985, c A-12 [AWPP]. 

Marine Liability Act, SC 2001, c 6 [MLA]. 

AWPP, supra note 9, s 2. 

Ibid. 

MLA, supra note 10, s 47. 

International Maritime Organization, International Code for Ships Operating in Polar 
Waters (Polar Code), [2015] MEPC 68/21 at 3. 

See Arctic Shipping Safety and Pollution Prevention Regulations, SOR/2017-286. 

Canada Shipping Act, SC 2001, C 26 [CSA]; MLA, supra note 10, Schedules 5, 6, 7 and 8. 
MLA, supra note 10, S 75. 

Ibid. 

CSA, supra note 16. 

Ibid, Part 8. 

Ibid, Part 9. 

The International Oil Pollution Compensation Funds, <www.iopcfunds.org/about-us/ 
legal-framework/>. See also the MLA, supra note 10, Parts 6 and 7 and Schedules 5, 6, 7 
and 8. 


Ship-source Oil Pollution Fund, <www.ssopfund.ca/>. 
MLA, supra note 10, s 2. 


Migratory Birds Convention Act, SC 1994, € 22. 


1| Ship Source Pollution Regimes (Canada)—A Primer 17 


18 


26 
27 
28 
29 


30 


31 


32 


33 


34 


35 
36 


37 


38 
39 
40 
41 


42 


43 


Canadian Environmental Protection Act, 1999, SC 1999, € 33. 

Environmental Protection Act, SNL2002, c E-14.2. 

Environment Act, NS 1994-95, C1. 

The International Oil Pollution Compensation Funds, “The HNS Convention Why It 
Is Needed: Compensation for Damage Caused by Hazardous and Noxious Substances 
Transported by Sea” (last visited 10 June 2020) at 1-6, online (pdf): International 
Maritime Organization <wwwcdn.imo.org/localresources/en/MediaCentre/HotTopics/ 
Documents/HNS%20ConventionWebE.pdf> [perma.cc/YTT2-J8YL]. 

International Maritime Organization, International Convention on Liability and 
Compensation for Damage in Connection with the Carriage of Hazardous and Noxious 
Substances by Sea 1996, [2010] online: International Maritime Organization <www. 
hnsconvention.org/> [HNS Convention]. 

See Marine Liability and Information Return Regulations, SOR/2016-307. See also “The 
HNS and Oil Electronic Reporting System. Le systeme de déclaration électronique pour 
les SNPD et les hydrocarbures” (last visited 10 June 2020), online: Transport Canada 
<stats.tc.gc.ca/HNS/Login.aspx> [perma.cc/P8MY-DS67]. 

International Maritime Organization, International Convention for the Control and 
Management of Ships’ Ballast Water and Sediments, [2004] BWM/CONF/36 [BWM 
Convention]. 

Transport Canada, Discussion Paper: Canadian Implementation of the Ballast Water 
Convention (Ottawa: Transport Canada, 2012). See also the Ballast Water Control 
Management Regulations, SOR/2011-237 (under the CSA). 

See International Chamber of Shipping “Urgent Need for Governments to Act on 
Ballast Water Chaos” (8 September 2016), online: International Chamber of Shipping 
<www.ics-shipping.org/press-release/urgent-need-for-governments-to-act-on-ballast- 
water-chaos/> [perma.cc/Q4W8-4EZa]. 

Ballast Water Regulations, SOR/2021-120. 

See Canadian Shipper “Chamber of Marine Commerce Releases Its 2020 Government 
Wish List” (15 January 2020), online: Canadian Shipper <www.marinedelivers.com/ 
policy-priorities/> [perma.cc/7URR-LCRS]. 

International Maritime Organization, The Hong Kong International Convention for the 
Safe and Environmentally Sound Recycling of Ships, [2009] SR/CONF/45 [Hong Kong 
Convention]. 

International Maritime Organization, Nairobi International Convention on the Removal 
of Wrecks, 18 May, 2007 (entered into force: 14 April 2015) [Nairobi Convention]. 
Wrecked, Abandoned or Hazardous Vessels Act SC 2019, c 1. 

Ibid, ss 74, 82, 90, 110. 

Annex VI was introduced through the 1997 Protocol to MARPOL, which came into 
force in 2005, and which was ratified by Canada in March 2010. 

Vessel Pollution and Dangerous Chemicals Regulations, SOR/2012-69 [VPDC 
Regulations]. 

See ClearSeas “Air Pollution and Marine Shipping” (2019), online: ClearSeas <clearseas. 
org/en/air-pollution/> [perma.cc/7H5N-RM3K] [Marine Shipping]. See also Council 
of Canadian Academies, “The Value of Commercial Marine Shipping to Canada: 

The Expert Panel on the Social and Economic Value of Marine Shipping to Canada” 
(2017) at 38, 70, online (pdf): ClearSeas <clearseas.org/wp-content/uploads/2017/05/ 
ValueMarineShipping_fullreport_EN.pdf> [perma.cc/RXT7-3K6D]. 


ENVIRONMENT IN THE COURTROOM II 


44 
45 
46 
47 
48 
49 


50 


51 


52 


53 


See Marine Shipping, supra note 43. 

Ibid. 

Ibid. 

See VPDC Regulations, supra note 42, ss 117-119. 

Ibid, ss 110-110.6. 

Ibid, s 116.2; Marine Shipping, supra note 43 (ships contributed 2.2 percent of global CO, 
emissions in 2012). 

See VPDC Regulations, supra note 42, S 122. 

See “Sulphur 2020—Cutting Sulphur Oxide Emissions” (last visited 10 June 2020), 
online: International Maritime Organization <www.imo.org/en/MediaCentre/ 
HotTopics/Pages/Sulphur-2020.aspx> [perma.cc/9XSN-FT56]. 

See Organization for Economic Cooperation and Development, “Reducing Sulphur 
Emissions from Ships: The Impact of International Regulation” (9 May 2016) at 10-42, 
online (pdf): International Transport Forum <www.itf-oecd.org/sites/default/files/docs/ 
sulphur-emissions-shipping.pdf> [perma.cc/XJE9-ZSg9T]. See also Dan Healing, “New 
Shipping Rules Expected to Impact Canadian Oilsands Industry in 2020,” Global News 
(28 December 2019), online: Global News <globalnews.ca/news/6343041/marine-fuel- 
imo-2020-oilsands-canada/> [perma.cc/8FXR-826P]. 


See VPDC Regulations, supra note 42, s 111(4). 


1| Ship Source Pollution Regimes (Canada)—A Primer 19 


Environmental Protection and 
Offshore Petroleum Activities: 
A Regulator’s Perspective 


Shanti Dogra' 


Introduction 

The Canada-Nova Scotia Offshore Petroleum Board (Board or CNSOPB) 
regulates the oil and gas industry operating off the coast of Nova Scotia. Under 
the Canada-Nova Scotia Offshore Petroleum Resources Implementation Acts 
of 1987 and 1988 (Accord Acts), one of the core responsibilities of the board 
is the protection of the environment during all phases of offshore petroleum 
activities. Broadly, the board’s goal is to ensure that these activities are con- 
ducted in a manner in which environmental hazards are properly identified 
and associated risks are assessed, mitigated, and managed. 

Offshore petroleum activities range from geotechnical work, seismic sur- 
veys, and exploratory drilling to development and production projects. These 
produce environmental effects consisting of noise, air, and liquid emissions to 
the marine and atmospheric environments. Some of them include operation- 
al discharges in the form of drilling fluid, cuttings, liquid wastes, and fugitive 
emissions. Although the probability of large petroleum spills is very low, they 
also must be assessed and responses planned for. 

Since there are a variety of tools to promote environmental protection 
that the board uses, this chapter will briefly touch upon some of the more 
significant aspects of its regulatory program. These include environmental 
assessment, environmental protection plans, environmental effects mon- 
itoring, compliance/enforcement, regulatory coordination, and stakeholder 
engagement. 
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Environmental Assessment 

One of the most essential tools in protecting the environment and the first 
step in the regulatory process is an environmental assessment (EA); Offshore 
petroleum activities cannot proceed without board authorization, and, as part 
of the authorization process, operators are required to conduct project EAs.* 

The EA generally must identify potential adverse environmental effects, 
propose measures to mitigate those effects, and consider residual effects, 
which essentially predict the significant adverse environmental effects of 
projects after mitigation measures are implemented, including a follow-up 
program to verify the accuracy of the EA and the effectiveness of those miti- 
gation measures. It is imperative to examine residual effects to determine the 
likelihood, severity and significance of a proposed project’s environmental 
impacts.’ A focus on assessing environmental impacts respecting valued 
components (VCs) lies at the heart of the EA exercise. 

VCs are notable features of the natural and human environment that 
have the potential to be impacted by the proposed activities. Within the tem- 
poral and spatial boundaries regarding the footprint of the proposed activ- 
ity, the board requires that the VCs evaluated include fish and fish habitat, 
marine mammals and sea turtles, marine benthos, migratory birds, species 
at risk and their critical habitat, special areas, and other ocean users such as 
commercial fisheries, Aboriginal fisheries, and marine shipping. 

Depending on the VC, the board will require detailed information to as- 
certain how a given activity may result in residual environmental impacts af- 
ter mitigation is taken into account. Seismic surveys, for example, must assess 
species of special status in a study area and the assessment of the potential for 
disturbance to or displacement of these species due to noise, vessel presence, 
and the possibility of ship strike.‘ Included in the assessment is the means by 
which potential adverse effects are mitigated through operational procedures 
and how proposed strategies and action plans are demonstrated to be con- 
sistent with other laws such as the Species at Risk Act and the Migratory Birds 
Convention Act, 1994. 

In addition to identifying and assessing VCs, EAs must address other 
possible effects. The most significant of these often pertain to accidents and 
malfunctions that may occur in connection with the activity. For a drill- 
ing project, for example, this entails identifying worst-case accident scen- 
arios from spills of fuel, drilling fluid/mud, and spills from a blowout.’ In 
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describing its spill probability analysis and other modelling, the proponent 
will outline its spill prevention and response safeguards, incorporate these 
within an overall project plan, and design mitigation measures to prevent 
or reduce adverse effects. These include standard mitigation measures, in- 
dustry best management practices, and compliance with requirements under 
the Accord Acts legislation.’ To this end, the board must be satisfied with the 
proponent’s approach to risk management, and that it will take all reasonable 
measures to minimize the probability of malfunctions and accidents, and if 
they occur, it will mitigate the impacts by implementing appropriate emer- 
gency response and contingency plans. 

Another key EA component is assessing potential cumulative effects 
whereby the proponent’s activity could result in environmental effects acting 
in combination with the residual effects of other projects and activities that 
have been or will be carried out. By looking at other ocean users and assessing 
any overlaps that impact applicable VCs, design and operational procedures 
can be implemented to mitigate or minimize adverse effects resulting from 
these cumulative effects. 


Environmental Protection Plan 

An environmental protection plan (EPP) can be considered the proponent/ 
operator’s primary document detailing its mitigation requirements. Whereas 
the EA presents a project conceptually, the EPP sets out in practice the who, 
what, when, and how an operator will protect the environment while con- 
ducting its activity. By regulation, the EPP must set out the procedures, prac- 
tices, resources, and monitoring necessary to manage hazards and protect 
the environment.” The operator’s EPP must be submitted in support of its 
application for authorization since the board must be satisfied that the oper- 
ator’s equipment and installations are fit for the purposes for which they are 
to be used, that the operating procedures relating to them are appropriate for 
those uses, and that the personnel, employed in connection with them, are 
qualified and competent.” 

Another requirement of the EPP is that it must be a component of an 
operator’s management system and an operator’s plan to implement its en- 
vironmental protection measures effectively.” The system must include co- 
ordinating arrangements between the operator and its contractors and set out 
the contractors’ activities within the scope of the operator’s EPP. The system 
should also be linked to the operator’s environmental policy, which should 
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form part of the core values of the system, and the policy should include a 
policy statement that establishes the basic environmental principles applic- 
able to the planned activity. The statement sets the tone for environmental 
responsibility and performance. 

Additionally, the EPP must refer to specific plans, procedures, work in- 
structions, operating manuals, and other documents intended to direct the 
work of personnel at the installation. These documents must be written to 
demonstrate how the activity is to be conducted in a manner that conforms 
to the environmental policy, which ensures that the EA environmental miti- 
gation commitments are met, limits for discharges are not exceeded, and that 
the operator’s objectives and commitments are met. 

As to in-depth planning, since each exploration, development, and pro- 
duction work or activity is unique, the management system should enable an 
operator to determine environmental hazards associated with all aspects of 
the planned work or activity. Also, an operator should be allowed to evalu- 
ate the risk potential of such hazards and to identify and implement appro- 
priate mitigation strategies. Consequently, the EPP will contain a summary 
of studies undertaken to identify hazards, evaluate risks, and the results of 
those studies, as well as a summary of the means to avoid, prevent, reduce, or 
manage risks to the natural environment. 

The EPP also must describe any planned discharges, the limit on these 
discharges, and, for waste discharges, the equipment and procedures for 
treatment, handling, and disposal of waste materials. Since emissions and 
discharges associated with offshore drilling and production are well known, 
the board has co-published guidance’ that discusses the board’s expectations 
of the discharge limits for a variety of waste streams. 


Environmental Effects Monitoring 

Environmental effects monitoring (EEM) is a science-based performance 
measurement tool used to verify environmental effects predicted during an 
EA and to evaluate the efficacy of mitigation measures. In the offshore con- 
text, it involves scientific monitoring of the effects of petroleum activities on 
specific components of the surrounding environment. Producing operators 
are required to conduct EEM programs throughout each year, and the pro- 
gram design may change yearly. EEM is required for all development projects, 
and at times for certain exploration activities depending on the commitments 
made in an EA. 
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In 2005, the board, the Canadian Environmental Assessment Agency 
(CEA Agency), Fisheries and Oceans Canada (DFO), and Environment and 
Climate Change Canada (Environment Canada) developed an EEM process 
framework. The purpose of the framework was to strengthen cooperation 
and coordination between the government, regulators, and industries when 
designing, implementing, and reviewing EEM programs. As part of the 
framework, a periodic synopsis report is prepared by the board as a public-fa- 
cing document that summarizes the EEM reports that have been submitted 
to the board over the years. 

The EEM reports have verified the predictions of environmental effects 
on a variety of VCs through experimentation, including 


e monitoring of produced water effects on marine life (taint, 
chemical body burden, and fish health); 


e water column monitoring through scraping shellfish (mussel) 
samples directly from platform legs or moored cages and in-lab 
testing; 


e sediment/benthic habitat and chemistry monitoring, involv- 
ing retrieving sediment samples. The same samples are used to 
determine possible toxicity in sediments; 


e seabird monitoring consisting of relatively continuous and 
opportunistic observations from platforms and project vessels 
using trained observers; 


e oiled beached-bird surveys on Sable Island; and 


* marine mammal monitoring to gauge the extent of possible 
sound-related effects. 


Monitoring parameters may change from year to year as the EEM pro- 
grams adapt to better understand findings from past surveys. Over a decade 
of monitoring, results have shown that: 


e much more benthic habitat was created from production 


platforms and subsequent creation of a “reef effect” than was 
originally lost; 
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e programs to date have not found evidence of tainting effects in 
mussel samples; 


e oiling of beached birds has not been attributed to the petroleum 
industry but rather to shipping and other vessel traffic; 


e a predicted plume of drilling waste was only detected once and 
appeared lighter and shorter-lived than modelled; and 


e some species of marine mammals have shown no avoidance 
behaviour related to underwater noise from seismic programs 
(dolphins in particular). 


Success in some areas of effects monitoring may naturally lead to improv- 
ing the methods and processes used to evaluate the relationship between off- 
shore petroleum activities and the receiving environment. Once knowledge 
concerning a particular interaction is developed, the remaining unknowns 
become the new questions that guide and drive future monitoring. 


Compliance and Enforcement 

The board has in place a regulatory compliance monitoring program to 
evaluate operator compliance with environmental regulatory requirements 
while conducting authorized petroleum activities. Operators are required to 
submit reports detailing the status of their work programs on an ongoing 
basis along with other documentation to demonstrate compliance with regu- 
latory requirements. Operational status reports are provided daily for drilling 
and production activities and weekly for other activities. Reports filed with 
the board are reviewed by staff to identify environmental compliance issues, 
which are addressed accordingly. 

Board conservation officers regularly conduct environmental audits and 
inspections at offshore worksites and operator offices to verify compliance. 
Specifically, the officers have the authority to enter and inspect a place used 
for a work or activity. They have powers to do various things, including pose 
questions, conduct tests, take samples, remove anything for examination, 
take photographs or measurements, use a computer system, have a document 
produced or prepared, use copying equipment, be accompanied by any indi- 
vidual, and meet in private with any individual with consent.” 
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For the purposes of conducting formal investigations, a justice of the 
peace may issue a warrant, on an ex parte application, which authorizes an 
officer to enter a place and search for and seize anything, if there are reason- 
able grounds to believe the place contains evidence of the commission of an 
offence. In urgent circumstances, however, it is not necessary for the officer 
to first obtain a warrant. 

The board has an established compliance and enforcement policy to 
address situations of regulatory non-compliance where operator action is 
insufficient. Enforcement actions may include facilitated or directed compli- 
ance; issuance of orders, directives, or notices; suspension or revocation of 
approvals and authorizations; issuance of administrative monetary penalties; 
and prosecution in the court system. 


Regulatory Coordination 

In February of 2013, the federal auditor general’s commissioner of the en- 
vironment and sustainable development (CESD) tabled an audit report” on 
the performance of the board’s environmental regulatory program. This 
report came after a rigorous review of the board’s management of environ- 
mental risks and impacts associated with offshore oil and gas activities. 
While the report concluded on balance that the board exercised due diligence 
when assessing and approving projects and activities, it did identify areas for 
improvement. After the report was tabled, the board released a statement out- 
lining its response and action plan." 

One of the main findings of the CESD audit was that the board should 
have in place up to date and effective agreements with other federal organ- 
izations that may be involved in, or support, the board’s regulatory mandate 
respecting spill preparedness, prevention, and response. 


Memoranda of Understanding 
In response, memoranda of understanding (MOUs) have since been created 
or updated with a number of departments and bodies, including Transport 
Canada Marine Safety and Security, the Canadian Coast Guard, Environment 
Canada, DFO, the Canada Energy Regulator, and the Canada-Newfoundland 
and Labrador Offshore Petroleum Board. 

To summarize these recent MOUs: 
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MOU between the CNSOPB and the Canadian Coast Guard 


The CNSOPB signed a new MOU with the Canadian Coast Guard to co- 
ordinate activities related to safety and environment response (including spill 
response), to cooperate and share information, and to promote safety and 
environmental protection through effective spill preparedness and response, 
as well as training and exercises. 


MOU between the CNSOPB and Transport Canada Marine Safety and 
Security 

The CNSOPB updated its MOU with Transport Canada Marine Safety 
and Security to facilitate coordination of offshore oil and gas activities where 
possible and to avoid duplication of work in relation to marine safety, oc- 
cupational safety and health, and environmental protection. Also, the MOU 
provides clarification on the use of the National Aerial Surveillance Program 
in monitoring spill incidents. 


MOU between the CNSOPB and the Canada-Newfoundland and 
Labrador Offshore Petroleum Board and the Canada Energy Regulator 

The CNSOPB entered into this MOU with these respective Boards to 
enhance the cooperation and coordination of activities between the partici- 
pants related to safety, security, the environment, and resource conservation, 
including activities respecting regulatory matters, the sharing of resources, 
and emergency management. 


MOU between the CNSOPB and Environment Canada 

The CNSOPB updated its MOU with Environment Canada to facilitate 
and promote the protection of the environment, preparedness and response 
to oil spills, and conservation of migratory birds and species at risk dur- 
ing offshore oil and gas activities. Furthermore, this MOU details how the 
Integrated Satellite Tracking of Pollution program may be used to track oil 
and gas environmental incidents. 


MOU between the CNSOPB and Fisheries and Oceans Canada 

The CNSOPB updated its MOU with DFO to facilitate and promote ef- 
fective coordination between both organizations. This MOU details how the 
CNSOPB and DFO will collaborate on the development and implementation 
of integrated management plans for marine and coastal waters in respect of 
the offshore area, including associated actions pertaining to the management 
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of Canada’s commercial, recreational, and Aboriginal fisheries, at-risk aqua- 
tic species and their critical habitat. The board is also involved in initiatives 
led by DFO related to marine protected areas and integrated management 
planning under the Oceans Act.” 

Concerning the board’s relationship to DFO and Environment Canada, 
it is worth noting that the three agencies work closely, particularly on the 
review of EAs whether they are conducted under the Accord Acts or Impact 
Assessment Act (IAA).” For Accord Acts EAs, the board relies on DFO for sci- 
entific expert advice respecting fish, marine mammals, and fisheries. It relies 
on Environment Canada respecting species at risk, marine birds, and spill re- 
sponse. Conversely, the board, as a federal authority under IAA, provides ad- 
vice on environmental impacts and mitigation from its perspective through 
in-house expertise (geologists, drilling engineers, facilities engineers, and 
others) to the Impact Assessment Agency and other federal authorities. 


Stakeholder Engagement 

Complementing the above-noted tools, the board maintains an open work- 
ing relationship with various stakeholders with interest in offshore petroleum 
activities. The following are three of the main approaches the board uses to 
ensure open and transparent relationships with stakeholders. 


Minimizing Impacts to Fisheries 

The board requires operators to conduct offshore activities in a manner that 
minimizes the impact on fisheries, marine fish resources, and fish habitat. 
The presence of vessels associated with offshore petroleum exploration and 
development activities may require the use of space that may also be occupied 
by commercial fisheries. 

Standard marine protocols to communicate and avoid collision with other 
vessels, including a notice to mariners, are required for all offshore activities 
under the board’s jurisdiction. There is a requirement for a 500 m safety zone” 
around drilling and production installations, where non-project vessels are re- 
stricted from entering. Outside of this zone, petroleum operators are required 
to work with commercial fishing vessels to minimize interactions. 

In addition to the above protocols, the board requires a fisheries liaison of- 
ficer to be present on all seismic vessels using air-gun arrays and to minimize 
navigational interactions with active fisheries in the area. Knowledgeable fish- 
eries liaison officers help ensure effective communication between petroleum 
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operators and fishers. The board also evaluates other offshore activities dur- 
ing the EA process to determine if there is a need for a fisheries liaison officer. 
As a secondary role, the fisheries liaison officer may also monitor and record 
marine mammal and seabird observations. 


Fisheries Advisory Committee 

The board’s Fisheries Advisory Committee (FAC) includes representa- 
tives from various fishing groups, DFO, the Nova Scotia Department of 
Agriculture and Fisheries, Natural Resources Canada, and the Nova Scotia 
Department of Energy. FAC members provide advice and suggestions to the 
board for consideration in work authorization applications, regulations, and 
guidelines. Meetings are held quarterly, and briefings are sent out to inform 
and engage members in a discussion of upcoming projects and other petrol- 
eum-related activities. Committee members are provided with notice of all 
EAs and invited to submit comments to the board for consideration during 
the review processes. 


International Offshore Petroleum Environment Regulators 
The board is a founding member of the International Offshore Petroleum 
Environment Regulators (IOPER). The IOPER is a collaborative group of 
national regulators whose members are dedicated to raising environmental 
performance standards within the offshore petroleum exploration and pro- 
duction industry. This includes standards applicable to the industry’s regular 
operations, as well as environmental emergency prevention, preparedness, 
and response. 


Conclusion 

From the board’s perspective, decisions on EAs must be based on sound sci- 
ence and the appropriate information about the natural environment and 
how proposed activities may impact it. While activities are underway, the 
application of practical plans and mitigation measures will ideally result in 
minimal residual effects. Monitoring and studying environmental effects to 
verify assessment predictions and to evaluate mitigation leads to a greater 
understanding of what is happening to the natural environment. Regulatory 
coordination and information sharing provide a framework for government 
bodies, industry, and other stakeholders to ensure environmental protection 
continues to evolve and improve for existing and future projects. 
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Protection of the Marine 
Environment: The International 
Legal Context 


Suzanne Lalonde’ 


The protection of the marine environment is an area where the juris- 
dictional rules of the law of the sea and the objectives, principles and 
approaches of international environmental law meet and influence 
each other to form the “international environmental law of the sea.” 


Schiffman characterizes the increasing concern for the status of the mar- 
ine environment? in the latter half of the twentieth century as one of “the 
most remarkable developments in the field of international law." This new 
consciousness has led to a proliferation of legal rules and arrangements to 
address key threats to ocean health: overfishing, vessel and land-based pol- 
lution, the introduction of invasive species, the destruction of habitats, and 
the loss of biodiversity among other significant challenges. However, the legal 
regime for the protection of the marine environment, as Frank explains, has a 
distinct character compared to the one governing the protection of the terres- 
trial environment. At sea, states are not as free to impose protective measures 
as they are on land; they must respect the jurisdictional rules of the law of the 
sea’ “These rules place certain constraints on the capacity of coastal States to 
unilaterally control the environmental impact of sea-based activities.” 

This chapter begins by identifying some of the most important soft law 
and conventional law instruments aimed at the protection and preservation 
of the marine environment. The chapter then considers the prescriptive and 
enforcement powers that exist to ensure compliance with those rules. 
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The Environmental Law of the Sea 

The international regime for the protection of the marine environment is 
based on two separate but interdependent bodies of law that interact and 
complement each other to create a dynamic and effective system.” They in- 
clude (A) an umbrella framework that sets out general principles and rules of 
global application, and (B) a regulatory regime composed of tailored instru- 
ments with technical standards to implement the general principles or rules. 


AN UMBRELLA FRAMEWORK 


The output of some highly influential international conferences and organ- 
izations, together with the 1982 Convention on the Law of the Sea (UNCLOS), 
form the foundation upon which rests the environmental law of the sea. 


The 1972 United Nations Conference on the Human Environment 
(UNCHE) (Stockholm, Sweden) 

Described as the “conceptual cornerstone of modern international environ- 
mental law,” the 1972 United Nations Conference on the Human Environment 
(UNCHE) and one of its key declarations, the Declaration of the United 
Nations Conference on the Human Environment (Stockholm Declaration), 
enunciated principles and recommendations of direct relevance for the mar- 
ine environment. Principle 7 of the declaration provided that “States shall 
take all possible steps to prevent pollution of the seas by substances that are 
liable to create hazards to human health, to harm living resources and marine 
life, to damage amenities or to interfere with other legitimate uses of the sea.” 

Of perhaps even greater significance, principle 21 recognized “the sover- 
eign right of States to exploit their own resources pursuant to their own en- 
vironmental policies,” while imposing upon them the correlative responsibil- 
ity “to ensure that activities within their jurisdiction or control do not cause 
damage to the environment of other States, or of areas beyond the limits of 
national jurisdiction.”” 

Though not legally binding, the Stockholm Declaration nevertheless ex- 
erted considerable influence on the subsequent development of new global 
and regional instruments addressing specific sources of marine pollution. 
The UNCHE and its declaration of principles also provided a decisive impulse 
to the Third United Nations Conference on the Law of the Sea launched in 
1973. 
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The 7982 United Nations Convention on the Law of the Sea (UNCLOS) 


In 1982, after nearly ten years of negotiations, the UNCLOS was adopted to 
establish “a legal order for the seas and oceans” that would promote “the 
equitable and efficient utilization of their resources, the conservation of their 
living resources, and the study, protection and preservation of the marine 
environment.” Birnie and Boyle wrote that at the time of its adoption, the 
UNCLOS was considered the “strongest comprehensive environmental treaty 
in existence or likely to emerge for quite some time.” Most legal authors and 
governments, including non-parties such as the United States, recognize that 
since they entered into force on 16 November 1994, the environmental provi- 
sions established by the convention have gained nearly universal acceptance 
and thus reflect customary law." 

Due to the intersectoral nature of marine issues, the UNCLOS addresses 
the environment in several different sections (e.g. Parts V and VII on the con- 
servation and management of living resources in the exclusive economic zone 
(EEZ) and high seas or Part XIII on marine scientific research). However, 
Part XII of the UNCLOS is specifically dedicated to the protection and pres- 
ervation of the marine environment and establishes an overall framework of 
governing principles and general obligations." 

Article 192 of the UNCLOS illustrates the comprehensive nature of this 
regime by placing a general and unqualified obligation on states “to protect 
and preserve the marine environment.” Franckx emphasizes that Article 192 
represents the first time such a strong and broad obligation has been includ- 
ed in a general international treaty.” Echoing principle 21 of the Stockholm 
Declaration, Article 193 of the UNCLOS confirms that states “have the sover- 
eign right to exploit their natural resources pursuant to their environmental 
policies and in accordance with their duty to protect and preserve the marine 
environment.” However, Roberts argues that by giving priority to the pres- 
ervation of the environment over the sovereign right of states to exploit their 
natural resources, Article 192 is more strongly expressed than principle 21." 

The content of this general duty is clarified in Article 194. States are re- 
quired to take all necessary measures to prevent, reduce, and control marine 
pollution” using the best practical means at their disposal and according to 
their capabilities.*° They must also take all necessary measures to protect 
and preserve “rare and fragile ecosystems as well as the habitat of depleted, 
threatened or endangered species and other forms of marine life” (Article 194, 
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para 5). Six main sources of pollution are identified and addressed in further 
detail in subsequent articles: pollution from land-based and coastal activities 
(Article 207), seabed activities within national jurisdiction (Article 208), ac- 
tivities in the area (Article 209), ocean dumping (Article 210), vessels (Article 
211), and or through the atmosphere (Article 212). 

Finally, states are subject to a series of procedural obligations: the notifi- 
cation of imminent or actual damage (Article 198), the development of pollu- 
tion contingency plans (Article 199), cooperation through scientific research 
(Articles 200-201) and technical assistance (Article 202), the monitoring of 
the risks or effects of pollution (Article 204), and the publication of the results 
of those monitoring activities (Article 205). In addition, Article 206 requires 
states “as far as practicable” to conduct environmental impact assessments 
(EIAs) of activities under their jurisdiction or control with the potential to 
cause substantial pollution or significant harm to the marine environment. 
Finally, Article 235 imposes a general duty to compensate for pollution dam- 
age and to cooperate in the development of international law relating to 
responsibility and liability.” 


Release in 1987 of “Our Common Future” 


In 1987, the World Commission on Environment and Development (WCED), 
which had been set up in 1983, published a report entitled “Our Common 
Future.”” The document came to be known as the Brundtland Report after 
the WCED’s Norwegian chairwoman, Gro Harlem Brundtland. Tasked with 
preparing an environmental perspective to the year 2000 and beyond, the 
Brundtland Report called for a global strategy that united economic and so- 
cial development with the environment: “The ‘environment’ is where we live; 
and ‘development’ is what we all do in attempting to improve our lot within 
that abode. The two are inseparable.” 

Choy explains that in an attempt to mitigate the destructive environment- 
al consequences of economic growth, “the report introduced a new growth 
model ‘that is forceful and, at the same time, socially and environmentally 
sustainable’, placing great emphasis on the need to manage and use natural 
resources wisely so as to uphold the principle of intergenerational equity.” 
The Brundtland Report thus emphasized the need to observe the biological 
constraints on or the physical foundation of economic activity.” 
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The first [foundational principle] referred to the need to live within 
nature’s limits. Development was sustainable, we said, if, at a min- 
imum, it did not endanger the natural systems that support life on 
earth—the atmosphere, the waters, the soils and the living beings.” 


The WCED also concluded that poverty was a significant cause and effect 
of global environmental problems and that “there was little hope of solving 
those problems unless and until members of the international community de- 
veloped the will and the means to resolve problems of human development.”” 

To solve the interrelated problems of environmental degradation and 
economic/social development—while promoting equity, growth, and en- 
vironmental stewardship—the Brundtland Report recommended a radical 
transformation of nations’ goals and policies to support “sustainable develop- 
ment.” Sustainable development is defined as “development that meets the 
needs of the present without compromising the ability of future generations 
to meet their own needs.”** 


One of the major purposes of the concept of sustainable development 
is to coordinate the relationship between resource uses and environ- 
mental protection. Under this concept, they are not contradictory, 
much less conflict, but can interplay mutually. Environmental pro- 
tection is necessary to achieve the goal of resource uses which are 
sustainable, and economic benefits deriving from resources can pro- 
vide the conditions in which environmental protection can best be 
achieved.” 


The WCED’s urgent call to global action was the impetus for the 1992 
Earth Summit in Rio, which produced important and influential docu- 
ments including the Rio Declaration on Environment and Development 
(the Rio Declaration), Agenda 21, and the legally binding Convention on 
Biological Diversity (CBD)2° Choy writes that “Our Common Future” was 
“further cemented with an appreciable dose of authority with the adoption 
of the Johannesburg Declaration at the 2002 World Summit on Sustainable 
Development.” 


3 | Protection of the Marine Environment 37 


The 1992 United Nations Conference on Environment and 
Development (UNCED) also known as the Earth Summit (Rio de 
Janeiro, Brazil) 

Sands has suggested that, in its significance, the Rio meeting is comparable to 
major multilateral peace conferences such as the 1919 Versailles Conference, 
given the significance placed on the “security of the planet” and the “risk to 
humans and other species.”?? One of the key objectives of UNCED was a com- 
prehensive program to guide states in pursuing sustainable development. The 
major agreements reached at the Earth Summit include two binding instru- 
ments, the CBD and the United Nations Framework Convention on Climate 
Change (UNFCCC),* as well as three non-binding instruments including the 
Rio Declaration** and Agenda 21. 

The general principles embodied in the Rio Declaration are operational- 
ized through detailed provisions, specific recommendations and guidelines 
in the forty chapters of Agenda 21, and UNCED’s plan of action. Chapter 17 
on “Protection of the Ocean and All Kinds of Seas, including Enclosed or 
Semi-enclosed Seas, and Coastal Areas and the Protection, Rational Use and 
Development of their Living Resources” serves as a blueprint for the future 
development of the international environmental law of the sea. While the 
UNCLOS is referenced as providing the “international basis” for the protec- 
tion and sustainable use of the marine environment, Agenda 21 calls for a new 
approach to marine issues. The introduction to Chapter 17 asserts that this 
approach must be “integrated in content” and “precautionary and anticipa- 
tory in ambit.” In addition to promoting a precautionary approach to ocean 
preservation (17.22, para a), Chapter 17 urges states to conduct environmental 
assessments of all potentially hazardous activities (17.22, para b), to apply clean 
technologies, and to commit to the polluter-pays principle (17.22, para d). 

States are also recommended to take measures to address marine 
degradation (not only pollution) from land-based activities (17.24-29) and to 
assess the need for additional measures to control sea-based activities such 
as shipping, dumping, offshore oil and gas platforms, and ports (17.30-35). 
Furthermore, Chapter 17 places a strong emphasis on monitoring, reporting, 
and financial and technical assistance (17.35-37, 17.41-42). 

As Frank emphasizes, “[d]espite its legally non-binding nature, Chapter 
17 had a decisive influence on the further development of the marine en- 
vironmental regime and its principles and recommendations have worked as 
guidelines for states and international organizations in the implementation 
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of their commitments under the LOSC [UNCLOS].”” Birnie and Boyle stress 
that the “focus is no longer principally on the control of sources of marine 
pollution, but more broadly on the prevention of environmental ‘degradation’ 
and the protection of ecosystems.”* According to the authors, the interplay 
between Agenda 21 and the UNCLOS has effected substantive changes to the 
law of the sea and has led, for instance, to the rewriting of regional seas-agree- 
ments on the Mediterranean, the Baltic, and the Northeast Atlantic; revision 
of the London Convention; extension of treaty schemes on liability for pol- 
lution damage; and the adoption at Washington in 1995 of a declaration and 
Global Programme of Action for the Protection of the Marine Environment 
from Land-based Activities? In addition, 


[a] precautionary approach to the protection of marine ecosystems 
and biological diversity is now addressed in many of these treaties 
and in various other ways, in particular through the Conventions 
on Biological Diversity and Climate Change, the 1995 Agreement 
on Straddling and Highly Migratory Fish Stocks (UN Fish Stocks 
Agreement), the 2004 Ballast Water Convention, and the creation of 
specially protected areas by IMO [International Maritime Organiza- 
tion] and under regional seas agreements.*° 


The 2002 World Summit on Sustainable Development (WSSD) 
(Johannesburg, South Africa) 

Ten years after the Earth Summit, the World Summit on Sustainable 
Development (WSSD) was held to review the progress made in the im- 
plementation of Agenda 21 but dedicated only marginal attention to the 
world’s oceans and seas. Indeed, the Plan of Implementation (WSSD Plan) 
only deals with the marine environment in paragraphs 29-34 of section IV 
on “Protecting and Managing the Natural Resource Base of Economic and 
Social Development” and most of the relevant provisions relate to fisheries.” 
Nevertheless, Frank insists that the contribution of the WSSD Plan to the 
preservation of the marine environment should not be underestimated. The 
WSSD Plan reaffirms the commitments made under Chapter 17 (e.g. an inte- 
grated approach to ocean management), and, in regard to certain key obliga- 
tions, it attaches clear targets and timetables (e.g. the application of an eco- 
system approach by 2010 and the establishment of a network of representative 
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marine protected areas by 2012). The WSSD Plan reaffirms in five separate 
paragraphs, the need to conduct EIA to achieve the goal of sustainable de- 
velopment“ and attaches great importance to the transfer of marine science 
and technology.‘ In addition, the WSSD Plan urges the wide ratification and 
effective implementation of existing legal agreements and programs of action 
for the effective conservation and management of the oceans. 


The Tenth Meeting of the Conference of the Parties to the Convention 
on Biological Diversity and the Aichi Biodiversity Targets* 
In 2010, a “Strategic Plan for Biodiversity 2011-2020” was adopted by the 
Conference of the Parties to the CBD (194 state parties), with the vision that 
“by 2050, biodiversity is valued, conserved, restored and wisely used, main- 
taining ecosystem services, sustaining a healthy planet and delivering benefits 
essential for all people.” The strategic plan includes twenty ambitious con- 
servation targets, known as the Aichi Biodiversity Targets. Together, they set 
out the global framework for priority actions on biodiversity conservation.* 
Strategic Goal C aims “to improve the status of biodiversity by safeguard- 
ing ecosystems, species and genetic diversity” and in terms of the marine en- 
vironment, includes Target 11: 


By 2020, at least 17 per cent of terrestrial and inland water, and 10 
per cent of coastal and marine areas, especially areas of particular 
importance for biodiversity and ecosystem services, are conserved 
through effectively and equitably managed, ecologically representa- 
tive and well connected systems of protected areas and other effec- 
tive area-based conservation measures, and integrated into the wider 
landscapes and seascapes.“” 


The state parties agreed to translate this overarching framework into re- 
vised and updated national biodiversity strategies and action plans and also 
committed to periodically report on their progress. 


2030 Agenda for Sustainable Development 

In September 2015, at a historic United Nations Summit, 193 world leaders 
adopted the 2030 Agenda for Sustainable Development, which embraces 
the three dimensions of sustainability defined in the Brundtland Report: 
economic, social, and environmental. Described in the introduction to the 
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declaration as “a set of universal and transformative Goals and Targets,” 
they aim to achieve “a more sustainable, equitable, prosperous and peaceful 
planet.”®* 


The 2030 Agenda for Sustainable Development, adopted by all Unit- 
ed Nations Member States in 2015, provides a shared blueprint for 
peace and prosperity for people and the planet, now and into the 
future. At its heart are the 17 Sustainable Development Goals (SDGs), 
which are an urgent call for action by all countries—developed and 
developing—in a global partnership.” 


A “Technical Note” drafted by the Secretariat of the CBD emphasizes 
that the 2030 Agenda is entirely consistent with other international commit- 
ments including the “Strategic Plan for Biodiversity” adopted at the Tenth 
Conference of the Parties in 2010. “The SDGs and the Strategic Plan are mu- 
tually supportive and reinforcing, and therefore the implementation of one 
contributes to the achievement of the other.” 

SDG 14, captioned “Life Below the Water,” represents the first time that 
the oceans and seas have been the subject of an SDG in United Nations dis- 
cussions.** Defined as the need to “[clonserve and sustainably use the oceans, 
seas and marine resources,” SDG 14 identifies “careful management of this 
global resource as a key feature of a sustainable future.” To promote ocean 
health, the 2030 Agenda advocates more effectively managed and better-re- 
sourced marine protected areas together with the adoption of regulations to 
reduce overfishing, marine pollution, and ocean acidification. 

SDG 14 is broken down into distinct targets with specific “indicators” 
to assist states in measuring their progress.” They include Target 14.1: “By 
2025, prevent and significantly reduce marine pollution of all kinds, in par- 
ticular from land-based activities, including marine debris and nutrient 
pollution.” The corresponding indicator (14.1.1), or statistical data to be gath- 
ered in support, is an “[i]ndex of coastal eutrophication and floating plastic 
debris density.” Target 14.4 requires that by 2020, states “effectively regulate 
harvesting and end overfishing, illegal, unreported and unregulated fishing 
and destructive fishing practices and implement science-based management 
plans.” Indicator 14.4.1 recommends that data be gathered on the “[p]ropor- 
tion of fish stocks within biologically sustainable levels.” Echoing Strategic 
Goal C (Target 11) from 2010, Target 14.5 exhorts states to “conserve at least 
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10 percent of coastal and marine areas, consistent with national and inter- 
national law.” Indicator 14.5.1 encourages states to report on the “[c]overage of 
protected areas in relation to marine areas.” 

In June 2017, the member states of the United Nations gathered at the 
first-ever global Ocean Conference and committed to a set of ambitious 
measures to support the implementation of SDG 14. The outcome declaration, 
Our Ocean, Our Future: Call for Action, underlined the need to integrate SDG 
14 and its interrelated targets “into national development plans and strategies, 
to promote national ownership and to ensure success in its implementation 
by involving all relevant stakeholders, including national and local author- 
ities, members of parliament, local communities, indigenous people, women 
and youth, as well as the academic and scientific communities, business and 
industry.”” It also affirms in paragraph 11, the “need to enhance the conserv- 
ation and sustainable use of oceans and their resources by implementing 
international law as reflected in the United Nations Convention on the Law 
of the Sea.”* 


A REGULATORY REGIME 


The Third Law of the Sea Conference (1973-1982) was not considered the ap- 
propriate forum to devise operational provisions that, by their very nature, 
are normally highly technical and require significant expertise. In addition, 
several international regulatory instruments with specialised standards were 
already in place. In light of these considerations, the participating delega- 
tions agreed to establish a broad jurisdictional framework and to rely, by 
means of rules of reference, on the various operational standards adopted by 
relevant organizations. As a result, various articles of the UNCLOS require 
that contracting parties give effect to the generally “accepted” or generally 
“applicable” international rules and standards defined by the “competent 
international organizations.”® 

These “competent international organizations” are not specifically iden- 
tified in the UNCLOS. However, Article 2(2) of Annex VIII of the conven- 
tion, which provides that the lists of experts composing the special arbitral 
tribunal must be established by the “competent organization” in specified 
fields, provides some guidance: in the field of fisheries, by the Food and 
Agriculture Organization (FAO) of the United Nations; in the field of pro- 
tection and preservation of the marine environment, by the United Nations 
Environment Programme (UNEP); in the field of marine scientific research, 
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by the Intergovernmental Oceanographic Commission; and in the field of 
navigation, including pollution from vessels and by dumping, by the IMO. 
Generally accepted international rules and standards, however, can also be 
adopted by organizations other than those referred to in Article 2(2) of Annex 
VIII. Frank refers to the International Atomic Energy Agency (IAEA), for 
instance, as the competent international organization for the adoption of 
global standards for the safe transport of nuclear materials.‘ These and other 
international organizations and agencies have developed technical guidelines 
and legal measures to give effect to general conservation commitments. The 
following list is not exhaustive but is merely indicative of the varied sources 
that operationalize the “international environmental law of the sea.” 


International Convention for the Regulation of Whaling, 1946 
(International Whaling Commission [IWC]) 


International Convention Relating to Intervention on the High 
Seas in Cases of Oil Pollution Casualties, 1969 (IMO) 


Convention on the International Regulations for Preventing Colli- 
sions at Sea (COLREG), 1972 (IMO) 


Convention on the Prevention of Marine Pollution by Dumping of 
Wastes and other Matter, 1972 (and the 1996 Protocol) (IMO) 


International Convention for the Prevention of Pollution from 
Ships (MARPOL), 1973 (as modified by the Protocol of 1978 and 
by the Protocol of 1997) with its six technical annexes (I: Regula- 
tions for the Prevention of Pollution by Oil; II: Regulations for 
the Control of Pollution by Noxious Liquid Substances in Bulk; 
III: Prevention of Pollution by Harmful Substances Carried by 
Sea in Packaged Form; IV: Prevention of Pollution by Sewage 
from Ships; V: Prevention of Pollution by Garbage from Ships; 
and VI: Prevention of Air Pollution from Ships) (IMO) 


International Convention on Standards of Training, Certification 
and Watchkeeping for Seafarers (STCW), 1978 (IMO) 


International Convention on Oil Pollution Preparedness, Re- 
sponse, and Cooperation, 1990 (IMO) 


Code of Conduct for Responsible Fisheries, 1995 (FAO) 


3 | Protection of the Marine Environment 


43 


e Agreement to Promote Compliance with International Conserva- 
tion and Management Measures by Fishing Vessels on the High 
Seas, 1995 (FAO) 


e Joint Convention on the Safety of Spent Fuel Management and on 
the Safety of Radioactive Waste Management, 1997 (IAEA) 


° Strategy for the Implementation of the Code of Conduct for Re- 
sponsible Fisheries, 1999 (FAO) 


e Protocol on Preparedness, Response and Co-operation to Pollution 
Incidents by Hazardous and Noxious Substances, 2000 (IMO) 


e International Convention on the Control of Harmful Anti-fouling 
Systems on Ships, 2001 (IMO) 


e International Convention for the Control and Management of 
Ships’ Ballast Water and Sediments, 2004 (IMO) 


° ‘The Hong Kong International Convention for the Safe and Envi- 
ronmentally Sound Recycling of Ships, 2009 (IMO) 


e Agreement on Port State Measures to Prevent, Deter and Elimi- 
nate Illegal, Unreported and Unregulated Fishing, 2010 (FAO) 


e Regulations for the Safe Transport of Radioactive Material, 2012 
(IAEA) 


° International Code for Ships Operating in Polar Waters (Polar 
Code), 2017 (IMO) 


e Guidelines for Conducting Integrated Environmental Assess- 
ments, 2019 (UNEP) 


e Guidelines for the Monitoring and Assessment of Plastic Litter 
and Microplastics in the Ocean, 2019 (UNEP) 


In the field of the protection and preservation of the marine environ- 
ment, UNEP’s Regional Seas Programme, launched in the wake of the 1972 
UNCHE, has been one of its most significant achievements. Both the UNCLOS 
and Chapter 17 of Agenda 21 place a strong emphasis on regional cooper- 
ation,” considered in many cases to be a more efficient response to specific 
geographic, oceanographic, and ecological challenges. Frank also points out 
that regional agreements between states sharing similar interests “result in a 
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lower level of compromise, stronger commitments and higher environmental 
standards compared to global instruments.”® As a result, in nearly all ma- 
jor regional seas, from the Caribbean to the South Pacific Ocean, the ocean 
framework regime has been implemented by means of regional conventions 
adopted under the auspices of UNEP.® 

The development of marine environmental rules and technical standards 
has also taken place within the framework of several multilateral environ- 
mental agreements that extend their scope to oceans and seas: for example, the 
Convention on Wetlands of International Importance (Ramsar Convention), 
1971; the Convention Concerning the Protection of the World Cultural and 
Natural Heritage (World Heritage Convention), 1972; the Convention on 
the Conservation of Migratory Species of Wild Animals (Bonn Convention), 
1979; the Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal, 1989; and the aforementioned CBD, 
1992. 

As for the regulation of fishing activities, the fundamental obligation 
in the UNCLOS that states should cooperate to ensure the conservation and 
optimal utilization of fisheries, both within and beyond the EEZ,** has been 
operationalized through the adoption of the 1995 Fish Stocks Agreement® and 
the establishment of regional fisheries management organizations or arrange- 
ments (RFMO/As). Now established in the majority of high seas areas that 
have major deep-sea fisheries,°° RFMO/As are usually tasked with collecting 
fisheries statistics, assessing resources, making stock management decisions, 
and monitoring activities. As emphasized by the FAO, they play “a pivotal 
role in facilitating intergovernmental cooperation in fisheries management”” 
and are increasingly guided by the ecosystem approach to fisheries. 

On December 24, 2017, following a two-year preparatory committee 
process, the United Nations General Assembly (UNGA) adopted Resolution 
72/249 to convene an intergovernmental conference (IGC) to develop an 
international legally binding instrument on marine biodiversity in areas be- 
yond national jurisdiction (ABNJ).® The first three sessions of the IGC took 
place in New York from September 4 to 17, 2018, March 25 to April 5, 2019, 
and August 19 to 30, 2019. Unfortunately, by Resolution 74/543 of March 11, 
2020, and due to the COVID pandemic, the UNGA decided to postpone the 
fourth session and consideration of the revised draft of the agreement to a 
later date. 
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Nearly two-thirds of the ocean lies in ABNJ”° While several instru- 
ments and institutions already promote the conservation and sustainable 
use of marine biodiversity in ABNJ,” Tladi argues that they “bear no real 
relationship to one another and operate independent of each other without 
an overarching framework to ensure structure, consistency and coherence.”” 
This fragmentation, according to experts at IDDRI/? has left gaps in the 
framework: “not all human activities in ABNJ are adequately regulated; not 
all regions are covered; and some organizations exercise their mandate with 
limited reference to modern governance principles, such as the ecosystem 
approach, the precautionary principle, or the need for transparent and open 
decision-making processes.” 

The new treaty will be an “implementing” agreement under the UNCLOS 
to adapt the convention’s general provisions on the protection of the mar- 
ine environment to the specific threats to, and use of, marine biodiversity 
in ABNJ’”> The negotiations have thus far focused on four thematic areas: 
marine genetic resources (MGRs), area-based management tools including 
marine protected areas, EIAs, capacity-building, and the transfer of mar- 
ine technology. Questions to be resolved include whether access to MGRs 
in ABNJ should be regulated (and if so, how) and whether benefits derived 
from their use or commercialization should be shared (and if so, with whom 
and how)‘ Negotiations will also touch upon the respective roles of global 
and regional bodies in EIA processes and whether rules or guidance should 
be developed on when activities in ABNJ trigger the need for an EIA, the 
type and amount of information to be included in EIAs, and whether the new 
treaty should cover strategic environmental assessments. Other key issues 
and responsibilities, many of them highly contentious, remain to be negoti- 
ated and finalized.” 


The Jurisdictional Regime 

In customary international law of the sea, the flag state alone was responsible 
for ensuring that ships complied with internationally accepted standards in 
respect of safety at sea and the protection of the marine environment. Article 
91 of the UNCLOS recognizes the sovereignty a state exercises over its vessels, 
and Article 94 identifies several obligations that flow from this attribution of 
nationality. Every flag state must effectively exercise its jurisdiction and con- 
trol in administrative, technical, and social matters over ships flying its flag. 
In particular, the flag state must take all necessary measures to ensure that 
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all of its ships are seaworthy (Article 94, para 3a), are regularly inspected by 
a qualified surveyor (Article 94, para 4a) and are manned by a qualified crew 
fully conversant with the applicable international regulations concerning the 
safety of life at sea; the prevention of collisions; and the prevention, reduction, 
and control of marine pollution (Article 94, para 4c). In taking the meas- 
ures called for in paragraphs 3 and 4, the flag state is required to “conform to 
generally accepted international regulations, procedures and practices and to 
take any steps which may be necessary to secure their observance” (Article 
94, para 5, and Article 217). 

Unfortunately, as Konig reports, several flag states do not fulfil their 
obligations under the UNCLOS, a problem “aggravated by—but by no means 
confined to—so-called ‘flags of convenience’ where less scrupulous operators 
register their ships under the flags of states which they know will not require 
full compliance with international standards.”’ To fill the gap, port states 
and coastal states have been entrusted by the convention with additional 
prescriptive authority (the capacity of states to adopt legislation, including 
environmental rules) and enforcement powers (the capacity of states to bring 
about compliance with those rules and punish violations). 

Port states have the right to impose national standards as a condition of 
entry of foreign vessels into their ports, internal waters, and offshore termin- 
als (Article 211(3) of the UNCLOS). Since these areas are part of the port state’s 
sovereign territory, where the right of innocent passage does not exist, its pre- 
scriptive jurisdiction is not restricted. As a result, the coastal state can even 
impose construction, design, equipment, and manning standards (CDEM 
standards) that are stricter and more costly for shipowners than the recog- 
nized international standards.” As for their enforcement powers, Article 
220(1) provides that port states have the right to enforce their national rules 
and standards against foreign vessels that are voluntarily within their ports 
or offshore terminals when an illegal discharge has occurred in their internal 
waters, territorial sea, or EEZ.*° 

To strengthen the protection of the marine environment in other states’ 
maritime zones and on the high seas, König explains that port states have 
been entrusted by Article 218(1) with the additional right to enforce “applic- 
able international rules and standards,” that is, MARPOL standards, against 
a foreign vessel in case of any illegal operational discharge. “If the discharge 
violation occurs in a third state’s maritime zones, the port state may not in- 
stitute proceedings unless requested by that state (Article 218, para. 2). That 
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coastal state may step in and take over the investigation and proceedings at 
any time (Article 218, para. 4).”* When instituting proceedings against a for- 
eign vessel and its crew for a discharge violation that occurred on the high 
seas, the port state must have due regard to procedural safeguards such as the 
right of the flag state to take over the proceedings at any time and the obli- 
gation to release the vessel and crew upon the posting of a reasonable bond. 

In addition, port states can enforce “applicable international rules and 
standards relating to the seaworthiness of vessels” (CDEM standards) to 
prevent severe damage to the marine environment by substandard ships. To 
this end, Article 219 allows the port state to take administrative measures 
to prevent such a vessel from sailing or order it to proceed to the nearest re- 
pair yard.” Thus, as König emphasizes,” the UNCLOS empowers port states 
to utilize their enforcement powers not only in their interest but also in the 
international community’s interest, a development Wolfrum described as a 
“profound modification of international law.”** However, several important 
reasons have hampered the effective exercise of port states’ jurisdictional au- 
thority. States are not always willing to act and invest precious financial and 
personnel resources when their interests are not directly affected. In addition, 
port states that undertake strict controls are afraid of putting themselves at 
a competitive disadvantage compared to neighbouring countries. To address 
these and other challenges and wield their enforcement powers more effi- 
ciently, port states in various parts of the world have established regional port 
state control (PSC) regimes.* 

For their part, coastal states must respect the limits imposed by the 
UNCLOS on their capacity to control the activities of foreign vessels in waters 
under their sovereignty and jurisdiction. The level of control exercised by a 
coastal state varies according to the kind of activity involved and the mari- 
time zone concerned.* It also, generally, decreases as the distance from the 
shoreline increases. 

Internal waters (i.e. all waters on the landward side of the baselines” in- 
cluding ports) are treated just like land territory and are under the full sover- 
eignty of the coastal state.** Recognized as an integral part of a state’s national 
territory, international law thus provides that internal waters are subjected 
to the full force of the coastal state’s legislative, administrative, judicial, and 
enforcement powers. As such, the coastal state is free to apply national laws 
and determine conditions of entry for foreign vessels. It is in the exercise of 
this sovereign authority that the United States, following the Exxon Valdez 
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tragedy, banned all single-hull oil tankers from entering its ports (1990) with- 
out seeking prior approval from the IMO, and that the European Union intro- 
duced a similar ban following the sinking of the Prestige (2002). However, 
Birnie et al noted that in the interests of comity and freedom of navigation, 
most states have shown restraint in the unilateral regulation of foreign ships 
within their internal waters." 

As Article 2 of the UNCLOS declares, the sovereignty of a coastal state 
extends to its territorial sea up to 12 nautical miles from its baselines. The 
UNCLOS and other international treaties recognize the coastal state’s right 
to ensure the environmental protection of its territorial waters. According 
to Birnie and his colleagues, this right includes three important powers: “the 
designation of environmentally protected or particularly sensitive sea areas, 
the designation and control of navigation routes for safety and environmental 
purposes, and the prohibition of pollution discharges.” °° 

In the exercise of each of these powers, the coastal state enjoys a substan- 
tial measure of freedom; it can, for example, impose stricter pollution dis- 
charge standards than the international standards defined by the MARPOL 
convention. However, Article 21(2) of the UNCLOS excludes from the coast- 
al state’s jurisdiction the right to adopt laws or regulations in regard to the 
design, construction, manning, or equipment of foreign vessels unless such 
rules give effect to international standards (essentially the standards set by 
the MARPOL and the International Convention for the Safety of Life at Sea 
[SOLAS]). Article 21(4) also refers to “generally accepted international regula- 
tions” in regard to national legislation for the prevention of collisions at sea. 
Paragraphs 2 and 4 reflect the important limitation that is placed upon the 
control exerted by a coastal state in its territorial sea: the right of innocent 
passage that by virtue of Article 17, is conferred upon the ships of all nations, 
both civilian and military. To protect freedom of navigation, Article 24 of the 
UNCLOS, together with other provisions, commands that “[t]he coastal state 
shall not hamper the innocent passage of ships through the territorial sea 
except in accordance with this Convention.” 

What then, asked Birnie et al, can a coastal state “legitimately do when 
a foreign vessel is found violating international pollution regulations in the 
territorial sea, or when it poses a risk of accidental pollution or environment- 
al harm?”™ What enforcement powers does a coastal state wield in its ter- 
ritorial waters? Without doubt, a coastal state is not authorized to deny or 
suspend the right of innocent passage of a ship merely because it is carrying 
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dangerous or environmentally risky cargo. In such circumstances, the inter- 
national legal regime merely confers upon the coastal state the right to take 
certain precautionary measures to minimize the environmental threat. It 
may, for example, require ships carrying nuclear or other inherently danger- 
ous or noxious substances to carry specific documents and observe special 
precautionary measures approved by the IMO and the IAEA or established 
by international agreements such as MARPOL.” Article 22(2) of the UNCLOS 
also allows coastal states to confine the passage of “tankers, nuclear-powered 
ships and ships carrying nuclear or other inherently dangerous or noxious 
substances” to specific sea lanes in the interests of “safety, the efficiency of 
traffic and the protection of the environment.”” 

State practice, together with special areas protocols™ and the designa- 
tion of particularly sensitive sea areas [PSSAs] by the IMO, also recognize 
the right of coastal states to regulate the passage of ships through designated 
environmentally sensitive areas to minimize the risk of adverse impacts or 
serious pollution. Mandatory ship reporting is a common element of such 
schemes, but additional measures may also be imposed with IMO’s approval. 
For example, under the 1972 Marine Protection, Research and Sanctuaries Act 
and as approved by the IMO, the United States designated the Florida Keys 
as an “area to be avoided” and prohibited the operation of tankers in those 
waters. However, as Birnie et al emphasized, though ships may be required to 
avoid certain areas, “the right of innocent passage is not lost.”® 

The mere violation of a coastal state’s laws and regulations will not neces- 
sarily deprive a foreign vessel of its right of innocent passage. As Article 19(2) 
specifies, the passage of a foreign ship is only considered to be prejudicial to 
the peace, good order, or security of the coastal state (and therefore not inno- 
cent) if it engages in “(h) any act of wilful and serious pollution contrary to 
this Convention.” This provision, therefore, necessarily excludes any right of 
intervention in cases of accidental pollution and even if operational pollution 
is often deliberate, it is seldom “serious” and may be justified by weather or 
distress. Thus, the strong wording of Article 19(2)(h) ensures that ships caus- 
ing operational pollution will rarely cease to be exercising innocent passage. 
Nor will a violation of construction standards be considered, in and of itself, 
a threat to the peace, good order, or security of the coastal state, depriving a 
ship of its right of innocent passage. And yet, as Birnie et al confirmed, “[o] 
nly when they lose this right can their entry into territorial waters be denied, 
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or their right of passage terminated by eviction or arrest.”” In most cases, 
enforcement by port states will be the preferable and more efficient solution.” 

In the EEZ, which extends up to 200 nautical miles from the baselines, 
coastal states have sovereign rights over living and mineral resources and 
jurisdiction over the protection and preservation of the marine environ- 
ment.* This zone does not exist automatically but must be claimed, and in the 
case of pollution jurisdiction, Birnie et al stated that legislation will usually be 
necessary for the coastal state to acquire the required competence.” 

Regarding the conservation of living resources, coastal states are re- 
quired under Article 61 of the UNCLOS to determine the allowable catch of 
the living resources in their EEZs, and, through “proper conservation and 
management measures,” ensure their maintenance and avoid their over-ex- 
ploitation. Paragraph 3 of Article 61 further provides that conservation meas- 
ures “shall also be designated to maintain or restore populations of harvested 
species at levels which can produce the maximum sustainable yield.” Article 
73(1) provides for the enforcement of such laws and measures: “[t]he coastal 
State may... take such measures, including boarding, inspection, arrest and 
judicial proceedings, as may be necessary, to ensure compliance.” Procedural 
safeguards are however provided in the other paragraphs of Article 73: ar- 
rested vessels and their crews must be promptly released upon the posting of 
a reasonable bond or other security (para 2); coastal state penalties for viola- 
tions of fisheries laws and regulations may not include imprisonment, in the 
absence of specific agreements, nor any other form of corporal punishment 
(para 3); and in cases of arrest or detention of foreign vessels, the coastal state 
must promptly notify the flag state (para 4). 

Within the EEZ, coastal states are granted the power to regulate pollu- 
tion from seabed activities under their jurisdiction (Article 208), dumping 
(Article 210), and vessel source pollution (Article 211, para 5). In regard to 
seabed activities and dumping, the UNCLOS provides that coastal state laws 
and regulations “should be no less effective than international rules, stan- 
dards and recommended practices or procedures.”°° However, both Articles 
208 and 210 encourage states, acting through competent international or- 
ganizations or diplomatic conferences, to harmonize their policies and de- 
vise “global and regional rules, standards and recommended practices and 
procedures.” As for the prevention, reduction, and control of pollution from 
vessels, a coastal state’s regulatory jurisdiction is limited to the application 
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of “generally accepted international rules and standards” established by the 
competent international organization (Article 211, para 5). 

In this context MARPOL regulations and other international standards 
adopted by the IMO thus represent the normal limit of coastal state com- 
petence and act as a necessary restraint where there is evident potential for 
excessive interference with shipping.” 

Mandatory reporting or routeing schemes require IMO’s approval if they 
extend to the EEZ and must be supported by scientific and technical evi- 
dence. The designation of special areas or PSSAs by the IMO under Article 
211(6) does not confer any power on coastal states to set national construc- 
tion or equipment standards for ships entering their EEZs. However, it does 
allow them to apply national standards relating to pollution discharges or 
navigational practices in those special areas. The only other exception to the 
UNCLOS’s marked preference for international standards and regulations 
within the EEZ is found in Article 234. This article, the outcome of strong 
diplomatic pressure from Canada and Russia, applies to ice-covered waters 
within the limits of the EEZ. It allows coastal states a broad discretion to 
adopt national standards for pollution control, provided that such measures 
have “due regard to navigation” and are non-discriminatory. 

Coastal states are not given full jurisdiction to enforce international pol- 
lution regulations against ships passing through their EEZ. As we have seen, 
they can do so if the vessel voluntarily enters their ports or offshore termin- 
als, but as Birnie et al explained, in other cases their powers are graduated 
according to the likely harm.’ The constraints placed on the coastal state’s 
enforcement powers are summarised by Konig: 


They range from asking a vessel to disclose information on its iden- 
tity, itinerary and other relevant information in order to establish 
whether a violation has occurred (article 220, para. 3, LOSC), to un- 
dertaking physical inspection in the case of a substantial discharge 
causing significant pollution if the vessel has refused to give infor- 
mation at all, or if this information is manifestly wrong (article 220, 
para. 5, LOSC). Only if the illegal discharge is causing or threatening 
to cause major damage to the coastline or to any resources of the 
coastal State’s territorial sea or EEZ, may that State institute proceed- 
ings, including the detention of the vessel..4 
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In situations where a foreign vessel has been detained, Articles 223 to 233 
of the UNCLOS impose certain procedural safeguards, including the obli- 
gation to release the ship and its crew as soon as a reasonable bond has been 
posted (Article 226, para 1(b)). König also highlights the power conferred 
upon coastal states by Article 221 of the UNCLOS to take and enforce meas- 
ures to prevent actual or threatened damage to their coastline—“or related 
interests, including fishing”—as a result of a maritime casualty.’ 

On the continental shelf, which extends up to 200 nautical miles from 
the baselines and in certain cases, even beyond that limit,’°® coastal states 
have sovereign rights for the purpose of exploring and exploiting its natural 
resources. According to Molenaar, these sovereign rights seem to include pre- 
scriptive and enforcement powers to manage and conserve the living resour- 
ces on the continental shelf (sedentary species)” Coastal states can also take 
“reasonable measures” for the prevention, reduction, and control of pollution 
from pipelines, but cannot impede the laying or maintenance of cables or 
pipelines by other states. As noted above, Articles 208 and 210 grant coastal 
states pollution jurisdiction as far as sea-bed activities and dumping are con- 
cerned but encourage the development of “global and regional rules” through 
competent international organizations and conferences. As for the enforce- 
ment of such rules, the location of the offending ship, within the EEZ (as 
described above) or on the high seas (port state and flag state enforcement), 
will dictate the extent of the coastal state’s powers. 

As Frank emphasizes, the UNCLOS’s jurisdictional provisions were 
drafted to achieve a balance between coastal states’ extended environment- 
al interests and the rights of other states to exercise their traditional free- 
doms,” especially the freedom of navigation. As a matter of compromise, the 
UNCLOS gives precedence to multilateral cooperation either among states 
directly, through the adoption of tailored legal instruments and arrange- 
ments, or within competent international organizations or general diplomat- 
ic conferences. 
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The Fisheries Act as an 
Environmental Protection Statute 


A. William Moreira’ 


Introduction 
Protection of the marine (in the sense of oceanic) environment in Canadian 
law primarily relies on the application of federal legislation; however, consti- 
tutional limitations on the scope of federal jurisdiction somewhat constrain 
to specific subject matters, the valid enactment and application of federal stat- 
utes.* One such statute is the Fisheries Act, which predominantly deals with 
the regulation of the fishing industry and of the activity of fishing in waters 
to which it applies. Also, a portion of it (generally ss 34 to 41 inclusive) deals 
with the protection of fish habitat and related prohibitions against pollution. 

The habitat protection provisions of the Fisheries Act have a long history. 
Language corresponding to the present s 36(1) that prohibits the “throwing 
overboard” of “prejudicial or deleterious substances” in “any water where 
fishing is carried on,” which was introduced by the 1927 statutory revision,‘ 
but which is said to have been enacted in 19145 Section 36(3) was enacted in 
1970 in substantially its present form’ while section 35(1), which was enacted 
in 1977, was amended in 2013” This chapter provides an update regarding the 
long-standing use of these two sections as the primary environmental protec- 
tion provisions of the Fisheries Act throughout the years of 2002 to 2016. For 
additional information regarding how the subject law has evolved since 2016, 
see the addendum attached to this chapter. 

It must be stated at the outset that although they apply to all waters under 
Canadian jurisdiction, these provisions of the Fisheries Act are more fre- 
quently engaged in the context of pollution of inland (as opposed to oceanic) 
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waters principally because oceanic pollution tends to be ship-sourced, and 
resulting legal proceedings are generally more efficiently conducted under 
other more subject-specific federal statutes that apply to shipping. 


Federal Constitutional Powers 

Despite the possibility of debate on whether the results would be the same 
under contemporary theories of cooperative federalism in Canada, the scope 
of federal jurisdiction to include environmental protection provisions in the 
Fisheries Act was considered. Also, for all practical purposes, this situation 
was considered settled in two 1980 decisions of the Supreme Court, Fowler v. 
Rand Northwest Falling Contractors v. R. 

In Fowler v. R? the accused had been prosecuted under the then section 
33(3) of the Fisheries Act, which prohibited persons engaged in “logging, 
lumbering, land clearing or other operations” from putting “slash, stumps 
or other debris into any water frequented by fish.” Briefly summarized, the 
unanimous court held this section ultra vires Parliament as a “blanket pro- 
hibition of certain types of activities, subject to provincial jurisdiction, which 
does not delimit the elements of the offence so as to link the prohibition to 
any likely harm to fisheries.” 

With a contrary result, Northwest Falling Contractors v. R® upheld the 
validity of the then section 33(2), which essentially functioned the same as the 
present section 36(3) by prohibiting the release of a deleterious substance into 
water frequented by fish. A fuel pipe on a wharf had broken, spilling diesel 
fuel into tidal waters in a bay. The same unanimous court as in Fowler found 
the section valid as legislation in relation to “sea coast and inland fisheries” for 
purposes of s 91(12) of the British North America Act" (as it was then named). 
It stated that the power to regulate the fisheries includes the protection of the 
creatures that are part of them” and that the challenged section intended to 
protect fisheries by preventing substances deleterious to fish from entering 
waters frequented by fish. Thus, the section addresses a “proper concern of 
legislation under the heading Sea Coast and Inland Fisheries.” 

In Rv. MacMillan-Bloedel Limited," the accused logging firm was charged 
under the then s 31 (later but no longer s 35(1)) with harmful alteration, disrup- 
tion, or destruction (HADD) of fish habitat resulting from its operations on 
an unnamed creek inhabited by a unique species of small fish. The fish were 
isolated by impassable waterfalls from other watercourses, and there was, in 
fact, no sport or commercial fishery in the waters where the operations were 
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conducted. The majority of the British Columbia Court of Appeal (BCCA) 
held that constitutionally, the Fisheries Act could validly apply only where 
a “fishery” existed, and because the alleged offence did not occur in such a 
place, the accused was entitled to an acquittal. 

This BCCA decision was generally neither widely considered nor fol- 
lowed, perhaps because of its very unusual facts, and it remained uncriticized 
for many years. Finally, in R v. BHP Diamonds Inc.” criticism was offered by 
the Supreme Court of the Northwest Territories. The accused developer of a 
mine built a diversion channel between certain lakes and was charged with 
three counts under the Fisheries Act: two counts under s 36(3) (deleterious 
substance, resulting from downstream sedimentation) and one count under s 
35(1) (harmful alteration of habitat, as it then was, resulting from the channel 
itself). The accused developer then sought to rely on MacMillan-Bloedel by 
arguing that there was no “fishery” in any of the affected lakes. The Court 
rejected this argument, saying that 


[53] It is this obiter comment [in Northwest] which appears to have 
encouraged the majority in MacMillan Bloedel (1984). The majority 
took the view that Martland J. contemplated the existence of waters 
with fish in them that did not constitute fisheries. I disagree that this 
is a reasonable interpretation of the language used by Martland J. in 
the judgment as a whole. 


[57] For these reasons and with respect, I am in disagreement with 
the narrow approach taken by the majority in MacMillan Bloedel 
(1984). In my view, the fish and fish habitat of Kodiak Lake, Little 
Lake and Moose Lake are afforded the protection of the federal Fish- 
eries Act for the reason that they are part of the fisheries resource, a 
natural resource and a public resource of this country. To protect fish 
and fish habitat is to protect the resource (fishery). 


‘These criticisms may, however, be themselves obiter dicta because the 
court found evidence of the existence of a fishery in the watershed of which 
the named lakes form a part. Therefore, the “watershed is distinguishable 
from the small isolated stream in MacMillan Bloedel.”” Furthermore, the 
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court ultimately acquitted BHP Diamonds because of appropriate permitting 
of the works and the accused’s establishing a due diligence defence." 

Note that in a later consideration of BHP Diamonds, the British Columbia 
Provincial Court considered itself still bound by MacMillan-Bloedel.» Both 
BHP Diamonds and MacMillan-Bloedel were referred to by the Ontario 
Superior Court in R v. Zuber.” Here, the court, without expressing any pref- 
erence between the two authorities, held that the Fisheries Act habitat protec- 
tion provisions validly apply to waters in which there are either commercial 
or recreational fisheries. 


SECTION 35(1)—HARMFUL ALTERATION, DISRUPTION, OR 
DESTRUCTION OF HABITAT 

From its enactment in 1977, until a significant amendment came into force in 
2013, the substantive prohibition in s 35(1) read: 


35(1) No person shall carry on any work or undertaking that results 
in the harmful alteration, disruption or destruction of fish habitat. 


Under the first of the so-called omnibus bills” that arose out of the 
winter 2012 federal budget, this was replaced by sections 35(1) and 
2(2) as follows: 


35(1) No person shall carry on any work, undertaking or activity that 
results in serious harm to fish that are part of a commercial, recre- 
ational or Aboriginal fishery, or to fish that support such a fishery. 


2(2) For the purposes of this Act, serious harm to fish is the death of 
fish or any permanent alteration to, or destruction of, fish habitat. 


From their enactment in 2013, these amendments persisted until these 
sections were once again amended in 2019. 

On the face of the 2013 amendments, one might have thought that the 
addition of “activity” to “work or undertaking” would enlarge the scope 
of operations to which the section applies. Conversely, the requirement of 
proof that the affected fish indeed support a “commercial, recreational or 
Aboriginal fishery” may restrict the section’s scope of application consistent- 
ly with the constitutional theory in MacMillan-Bloedel. The requirement in 
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the now repealed section 2(2) that there be either death of fish, or “permanent 
alteration” or “destruction” of habitat, might have been thought to clarify sig- 
nificant prior controversy in the jurisprudence over what words are qualified 
by the former “harmful” and in any case what degree of “harm” was required 
to be proved. One might reasonably have expected to await initiation of, and 
decisions in prosecutions under, these new provisions in order to understand 
their impact as environmental protection measures. 

During its six-year lifespan, there were only two reported judicial deci- 
sions of prosecutions under the 2013 amended section 35(1),” with there being 
one other notation of a conviction on the federal website.* Perhaps, it can be 
speculated based on the sparse number of reported enforcement proceedings 
in the nearly six years since the amendment came into force that officials were 
in fact declining to prosecute under this section, either for policy reasons or 
because of perceived proof problems associated with the amended statutory 
language. 

There are, however, published references to these amendments in con- 
texts other than prosecutions. 

Courtoreille v. Canada” involved an application by the Chief of Mikisew 
Cree First Nation for judicial review of the decision to introduce into 
Parliament the omnibus bill by which section 35(1) was amended, on grounds 
(among others) that there had not been sufficient prior consultations with 
affected Aboriginal peoples. Although mostly the decision involves lengthy 
and fascinating discussion of the distinctions between political processes 
and justiciable issues, the Federal Court said with specific reference to the 
2013-amended section 35(1): 


[91] Hence the amendments to the Fisheries Act removed the pro- 
tection to fish habitat from section 35(1) of that Act. The Applicant 
submitted that this amendment shifted the focus from fish habitat 
protection to fisheries protection which offers substantially less pro- 
tection to fish habitat and the term “serious harm” permits the dis- 
ruption and non-permanent alteration of habitat. 


[93] I agree that no actual harm has been shown, but that is not the 
point. As the Supreme Court of Canada in Haida Nation at paragraph 
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5 has said, the “potential existence” of harm (in that case, the poten- 
tial right as title to land, here to fishing and trapping) is sufficient to 
trigger the duty. I find that, on the evidence, a sufficient potential risk 
to the fishing and trapping rights has been shown so as to trigger the 
duty to consult. 


[101] . .. In addition, for the reasons the Applicant expressed above, 
the amendment to s. 35(1) of the Fisheries Act clearly increases the 
risk of harm to fish. These are matters in respect of which notice 
should have been given to the Mikisew together with a reasonable 
opportunity to make submissions. 


In the result, the court issued a declaratory judgment that the govern- 
ment should have consulted on the introduction of the bill, but in view of the 
enactment of the resulting legislation ordered no other remedy.” 

Under section 35(2), which was also amended by the 2012 omnibus bill, 
considerable provision is made in respect of regulatory permissions for and/ 
or ministerial permitting of works, undertakings, or activities, which when 
available, exclude contravention of the 2013-amended section 35(1). Substantial 
and very detailed guidance is provided on the website of the Department of 
Fisheries and Oceans” as to the kinds of works or activities that may be per- 
formed without the need to seek ministerial permit. As examples only, cot- 
tage docks and boathouses below a maximum size, dredging below specified 
maximum areas for recreational and commercial purposes, and installation 
of new or replacement moorings, all of which on occasion previously gave rise 
to prosecutions, are said not to require departmental review. 

In summary, given the passage of time since the coming into force of 
these amendments, it may be submitted based on the lack of reported con- 
victions and substantial reductions in scope of application, that the former 
HADD prohibition, once a very vigorous environmental protection element 
of the Fisheries Act, has indeed lost much of its historic effectiveness. 
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UPDATE ON SECTION 36(3)—DEPOSIT OF DELETERIOUS 
SUBSTANCES 

Section 36(3), the long-standing prohibition against the deposit of deleterious 
substances into waters frequented by fish, was not the subject of amendment 
in the 2012 omnibus bill and has fully retained its utility and its frequent 
use in environmental protection prosecutions. Recurring case-specific issues 
continue to arise and be the subject of judicial decisions. For example, wheth- 
er proof has been made of the deleterious quality of the particular substance 
or whether the accused has made out the “due diligence” defence—retain all 
their vigour and utility for the defence side in Fisheries Act prosecutions. 

By way of a very brief substantive update, the following decisions are 
noted. 

There had been some earlier inconsistent jurisprudence regarding wheth- 
er it is sufficient to prove the deleterious quality of the substance itself, or 
whether the deleterious impact on receiving waters must be proved. It now 
appears to have been settled by the Ontario Court of Appeal in R v. City of 
Kingston” that the proof must relate to the substance alone, and not its effect 
in waters into which it is discharged. 

In R v. Williams Operating Corporation,* a case in which the discharged 
substance was deemed deleterious by regulation, the court made the some- 
what sweeping statement that de minimus not curat lex does not apply to 
public welfare offences or strict liability offences,” including environmental 
offences. 

In R v. MacMillan Bloedel Limited,” replacement of a buried pipe was 
recommended because of its age but the replacement was assigned low prior- 
ity by the accused because an inspection described the pipe as being in “mint 
condition.” The pipe failed, and a deleterious substance was discharged from 
it not because of age but because of “microbiological corrosion.” Finding 
unforeseeability of the actual failure mechanism, the majority of the BCCA 
acquitted on the basis of the first branch of the “due diligence” defence—the 
accused’s honest and reasonable but mistaken belief in the soundness of the 
pipe» 

In Canada (Fisheries and Oceans) v. Ontario (Ministry of Transportation) 
a provincial highway washout, believed to be caused by a blocked culvert, 
deposited debris into a nearby stream and lake. The province was prosecuted 
and convicted under both section 35(1) (pre-2013 amendment language) and 
36(3). On appeal, it was argued that the two convictions represented double 
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jeopardy contrary to the so-called Kienapple® principle. The court upheld 
both convictions, noting that section 35(1) protected habitat and section 36(3) 
protected water quality, and, although subtle, these differences were sufficient 
to exclude the argument of double jeopardy. 

Newfoundland Recycling Limited v. The Queen” is noteworthy both be- 
cause it is an actual case of discharge of a deleterious substance into tidal 
waters and, more broadly, because it involves the increasingly serious en- 
vironmental (and economic) problem of derelict ships. The accused had been 
engaged in 1994 to scrap an out-of-service ship and arranged for the ship to be 
berthed at a private wharf in Long Harbour, Newfoundland. Deconstruction 
of the ship proceeded sporadically but was never completed, and the remains 
of the ship sank at the berth in 1999 causing the discharge of oil. Ownership of 
the ship at all these times was unclear, but it was not alleged that the accused 
was the owner. The accused argued that they were under no contractual duty 
to care for the ship. The court considered that the principal issue was wheth- 
er the appellant had sufficient “control” of the ship to have “permitted” the 
discharge of oil contrary to section 36(3). The Newfoundland and Labrador 
Supreme Court upheld the trial court’s conviction based on a conclusion that 
the accused “had the ability to exercise control” over the ship and its “failure 
to make certain” that the [ship] was safe and secure at the time of the sinking 
“permitted the deposit” of the deleterious substance. 

A selective update is also offered of noteworthy sentences imposed on 
convictions under section 36(3), which can be found in full detail on the fed- 
eral government’s website,” Of note is the extent to which penalty amounts 
are directed to be paid into the federal Environmental Damages Fund. 

Panther Industries Limited, the nature of whose business is not given, 
was ordered by the Alberta Provincial Court on July 28, 2015, to pay in total 
$370,000 into the Environmental Damages Fund plus a $5,000 fine resulting 
from a single spill of 150,000 litres of hydrochloric acid. Of this total amount 
payable to the Environmental Damages Fund, $170,000 was ordered on con- 
viction under section 36(3) of the Fisheries Act, $150,000 on conviction of fail- 
ure to respond to an environmental emergency, and $50,000 on conviction 
of failure to have an adequate emergency plan, the last two matters being 
violations of, respectively, CEPA 1999” and the Environmental Emergency 
Regulations? made under that Act. The note on the website asserts that this is 
the first conviction under the Environmental Emergency Regulations. 
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In a case of industrial pollution of tidal waters, Catalyst Paper of Powell 
River, British Columbia, on December 18, 2015, was directed to pay $200,000 
($15,000 in fines plus $185,000 payable to the Environmental Damages Fund) 
on conviction of three counts under section 36(3) of releasing untreated pulp 
and paper effluent on two occasions—3.5 million litres on September 4, 2012, 
and 100,000 litres on September 18, 2012. 

Involving the same industry and somewhat similar facts, Northern Pulp 
Nova Scotia Corporation was, on May 13, 2016, ordered to pay $225,000 appar- 
ently related to a single count under section 36(3) arising from release from 
a pipeline break of 47 million litres of untreated pulp and paper effluent. The 
whole amount of these funds was directed to be paid to the Environmental 
Damages Fund for distribution (whether under court order or not is not clear) 
of $75,000 to each of the Mi’kmaw Conservation Group, the Pictou County 
Rivers Association, and Pictou Landing First Nation. 

Teck Metals Ltd. was on March 4, 2016, ordered to pay $3 million in pen- 
alties on conviction of three counts under section 36(3) involving the release 
of 125 million litres of effluent into the Columbia River between November 28, 
2013 and February 5, 2015. It appears that the whole of this amount is payable 
to the Environmental Damages Fund. 

Demonstrating that Her Majesty prosecutes Herself, the Nova Scotia 
Provincial Court, on April 20, 2016, ordered the Department of National 
Defence to pay $100,000 for violation of section 36(3) arising from the spill 
of 9,000 litres of diesel oil from the naval vessel HMCS St. John’s at Halifax 
Harbour on May 8, 2013. Of this amount, $98,000 was directed to the 
Environmental Damages Fund. 


Addendum: April 2020 Update Notes 


There are two substantial points on which the subject law has evolved since 
2016. 


SECTION 35(1)—HARMFUL ALTERATION, DISRUPTION, OR 
DESTRUCTION OF HABITAT 

This concerns the repeal of the long-standing prohibition against HADD 
of fish habitat contained in section 35(1) of the Fisheries Act made effective 
November 25, 2013, and its replacement in that same section with a prohibi- 
tion against work, undertaking, or activity that “results in serious harm to 
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fish.” Both of these are now changed by amendments enacted by SC 2019 c 14, 
in force effective August 28, 2019. 
First, the former prohibition against HADD has been re-enacted as s 35(1): 


35(1) No person shall carry on any work, undertaking or activity that 
results in the harmful alteration, disruption or destruction of fish 
habitat. 


Second, the 2013 prohibition against serious harm to fish was amended though 
substantially re-enacted as what is now s 34.4(1): 


34.4(1) No person shall carry on any work, undertaking or activity, 
other than fishing, that results in the death of fish. 


Finally, by way of update on these points, there has been one reported 
prosecution under section 35(1) as it was between November 2013 and August 
2019, in which organizers of an off-road all-terrain vehicle competition were 
convicted for causing the course to include an unbridged watercourse cross- 
ing.*? Additionally, there was another prosecution under the 2013-amended 
section 35(1) that, despite having taken place after August 2019, regarded 
events that occurred while section 35(1) was still in its 2013 iteration.” Here, 
the defendants had obtained an authorization under section 35(2)(b) of the 
Fisheries Act prior to causing serious harm to fish. The issue in this case fo- 
cused on whether the defendants failed to comply with the various conditions 
imposed by the authorization. 


SECTION 36(3)—DEPOSIT OF DELETERIOUS SUBSTANCES 


Prosecutions since 2016 have seen significant increases in the severity of pen- 
alty amounts. By way of supplement to the list of sentences imposed upon 
conviction under section 36(3) included in this chapter, the following are 
noted. All amounts mentioned below are totals that typically include fines 
plus ordered contributions to the federal Environmental Damages Fund, the 
latter of which are usually the larger portion. These four cases are under- 
stood to have been the judicial acceptance of joint recommendations made 
pursuant to “settlement” agreements between the Crown and the accused 
corporations. 
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e Rv. Canadian National Railway,” Alberta Provincial Court 
2017, unreported. Penalties totalled $2 million. In addition to 
the summary information to be found on the website of Envi- 
ronment and Climate Change Canada (as it is now known) there 
is reference to this decision in R v. Kirby Offshore, mentioned 
below. 


e Rv. Montreal, Maine and Atlantic Railway,” Quebec Provincial 
Court 2018, unreported. This was the environmental prosecution 
that arose from the Lac Megantic rail casualties of July 2015. The 
railway was fined $1 million under Fisheries Act section 36(3). 


e Rv. Husky Oil,“ Saskatchewan Provincial Court, 2019, unreport- 
ed. Noteworthy because convictions were entered under both 
the Fisheries Act s 36(3) and the Migratory Birds Convention Act 
1994 section 5.1(1). Total penalties were $2.5 million. This also is 
referred to in the Kirby Offshore decision. 


e Rv. Kirby Offshore.” Noteworthy because convictions were 
entered under both the Fisheries Act s 36(3) and the Migratory 
Birds Convention Act 1994 section 5.1(1), and because prosecution 
for ship-source pollution was brought under these Acts and not 
under the Canada Shipping Act 2001, which prescribes lower 
maximum fine amounts. Total penalties were $2.9 million. 


NOTES 


1 A William Moreira, QC, FCIArb, Partner, Stewart McKelvey, Halifax. 

2 Other federal statutes generally accepted to impose penal consequences for marine 
pollution include the Canada Shipping Act, 2001, SC 2001 c 26; the Migratory Birds 
Convention Act, 1994, SC 1994 c 22; and, in respect of the specific maritime subjects to 
which it applies, the Canadian Environmental Protection Act, 1999, SC 1999 c 33 [CEPA 
1999]. 

Fisheries Act, RSC 1985 c F-14. 

Fisheries Act, RSC 1927 € 73, S 44. 

Fisheries Act, 1914 c 8, s 44 (according to the legislative history notation). 

Fisheries Act, RSC 1970 1st Supp c 17, $ 3. 

Fisheries Act SC 1976-77 € 35, S 5. 

Fowler v R [1980] 2 SCR 213 [Fowler] 
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10 Northwest Falling Contractors v R [1980] 2 SCR 292 [Northwest]. 
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Offshore Arctic Electricity 
Generation and Transmission 
Structures 


Magdalena AK Muir’ 


Introduction 

Offshore and coastal electricity generation and transmission infrastructures 
have a unique role and importance in northern Canada and the Arctic. This 
chapter considers electricity generation and transmission and grid infra- 
structure in coastal and marine zones in northern Canada and the Canadian 
and European Arctic, including Russia. There is a consideration of the impact 
of generation and transmission on northern and Arctic environments and 
climate adaptation and mitigation, including the potential role of the court- 
room. Lastly, the chapter concludes with recommendations for strengthening 
and providing for more adaptive and resilience of electricity generation and 
transmission infrastructure in these regions. 


Arctic and Northern Canadian Context 
‘The geography, weather, development, and small populations in northern and 
Arctic Canada encourage decentralized energy use and generation. There is 
limited transmission and grid infrastructure, small urban settlements, and a 
few industrial mining and hydrocarbon projects with high energy require- 
ments. Climate and other global environmental changes are making signifi- 
cant impacts throughout the region, with major implications for electricity 
generation, transmission, and infrastructure in coastal and marine regions.” 
Industrial energy demand in these regions varies significantly with the 
opening and closing of remote mining and hydrocarbon operations. This 
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industrial load has been historically satisfied by imported hydrocarbons and 
electricity generated by diesel. However, more efficient diesel generation, re- 
newable energy, and alternative hydrocarbons such as natural gas, liquefied 
natural gas, and propane are increasingly being used or considered within 
industrial developments. 

Other developing industries and sectors such as fisheries, foods, port and 
marine transport, and coastal and marine tourism require electricity gener- 
ation and transmission infrastructure, and will evolve in the context of cli- 
mate, global pandemics such as COVID-19, and other environmental and so- 
cial changes. The climate, topography, industrial development, and the small 
population of northern and Arctic Canada encourage a decentralized pattern 
of energy use with major electricity development focusing on industrial pro- 
jects with overall high energy requirements and their adjacent communities. 
This industrial demand varies significantly with the opening and closing of 
remote hydrocarbon and mining operations that will be affected in the future 
by climatic and other environmental changes.* 

Though the industrial load has traditionally been met by imported 
hydrocarbons and electricity generated by diesel, the high cost for imported 
hydrocarbons, the environmental implications for northern communities, 
and carbon emissions encourage the consideration of other options to gen- 
erate electricity, with hydroelectric generation and solar energy being the 
preferred options. 

In 2014, the Standing Senate Committee on Energy, the Environment, 
and Natural Resources initiated a study of energy use and supply in Canada’s 
territories. This resulted in the 2015 report entitled Powering Canada’s 
Territories. The report examined existing territorial energy systems and 
identified obstacles and opportunities facing each territory in making energy 
affordable, reliable, and sustainable for its residents and businesses, focusing 
on electricity generation and transmission. 

The Standing Senate Committee on Energy, the Environment, and 
Natural Resources found northern electricity systems to be aging, underper- 
forming, or functioning at capacity; that territorial communities were highly 
dependent on diesel generation; and that there was a lack of financial capacity 
by utilities and northern governments to advance major electricity generation 
and transmission projects due to small local rate and tax base, and territorial 
and local limits for borrowing. 
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Small remote communities predominantly rely on diesel generation. 
Electricity options are constrained for coastal and island communities, as 
these Arctic communities are far from southern electricity and natural gas 
grids. 

A 2015 report noted that all three territories have developed energy strat- 
egies to promote and support renewable energy, increase energy efficiency, and 
reduce dependency on carbon-intensive fuels. In the Yukon and Northwest 
Territories (NWT), new opportunities for natural gas generation and biomass 
heating were diversifying the territorial energy mix. While coastal and island 
communities in the Nunavut Territory are solely reliant on diesel generation, 
this marine territory has some of the most abundant ocean current and tidal 
energy resources in the world. 

Significant economic and technical challenges for Canada’s northern 
communities include small, isolated land bases, the cost of transmission con- 
nections, and difficult environments for installation, maintenance, and repair. 
Finally, the 2015 report noted that all the territories have studied projects that 
would connect them to southern transmission systems but did not construct 
long-distance transmission lines as the costs were too high. For example, the 
Nunavut Territory explored hydroelectric projects but could not afford the 
costs of dams to supply Iqaluit and the Kivalliq coast. As a result, within that 
2015 report, the Standing Senate Committee on Energy, the Environment, 
and Natural Resources suggested innovative financing, such as loan guaran- 
tees, to help the territories build these generation and transmission projects.’ 

Mining in northern Canada may actually be underdeveloped largely 
because of the high costs of electricity generation and transmission infra- 
structure. This has been referred to as Canada’s largest infrastructure deficit 
and adds significant costs, resulting in exploration costs that may be up to 
six times higher than in southern Canada. Mine capital costs may be up to 
two and a half times more, and mine operating costs thirty to sixty percent 
higher. Combined, these large infrastructure costs hinder northern growth 
and affect competitiveness. 

All mines have electrical generation and transmission challenges. For ex- 
ample, all six mines in the NWT and Nunavut are off-grid and require diesel 
power. In some cases, wind generation provides part of the energy. Due to 
remote locations, the costs and logistics for fuel are high in this region. There 
may also be carbon tax implications despite the lack of viable alternatives.* 
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Historic mines have also contributed to legacy infrastructure. Examples 
include Arctic communities such as Yellowknife in the NWT and Rankin 
Inlet in Nunavut; highways connected to mines near Yellowknife, Pine Point, 
and Fort Resolution in the NWT; the railway to Hay River and Pine Point; 
all three hydroelectric facilities in the NWT; the building and expansion of 
coastal and marine shipping and ports, airports and railways, microwave and 
internet communications. 

The high cost for imported hydrocarbons and related environmental im- 
plications in northern and Arctic locations encourages the consideration of 
other options to generate electricity with hydroelectric, solar, or wind renew- 
able energy being preferred options.’ 

Innovative infrastructure and renewable energy generation will continue 
to develop. For example, the proposed Kivalliq Hydro-Fibre Link, being de- 
veloped by the Kivalliq Inuit Association and Anbaric Development Partners, 
is a 230KV electric system from northern Manitoba to the Kivalliq region of 
Nunavut that will delivery renewable energy and internet service to Nunavut 
communities and mines.’ 

Sustainability in northern and Arctic Canada is affected by transporta- 
tion infrastructure, the reliability of the northern electrical system, alterna- 
tive electricity generation, economic development, environmental protection, 
and adaption to climate change. Many of the challenges of northern trans- 
portation and related infrastructure will increase due to environment and 
climate change. 

Longer-term impacts of climate change will be significant and have ma- 
jor impacts on operation and maintenance costs, as well as on the design and 
planning of capital projects with long-term infrastructure requirements.” 
These impacts and infrastructure needs have not all been determined or 
documented yet. 

With climate change, shorter and warmer winters are accelerating 
permafrost degradation, which in turn affects the structural integrity of roads 
and increases maintenance and repair costs. Changing weather patterns also 
result in more freeze-and-thaw cycles, which increase damage to road and 
highway surfaces and maintenance and repair costs. Increased precipitation 
and permafrost degradation can also lead to an increase in erosion and sub- 
sidence on northern highways.” 

Increasing navigability of Arctic marine waters is a significant issue lead- 
ing to opportunities and potential challenges. For example, diminishing sea 
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ice may allow for greater navigability, but more water traffic presents risks to 
coastal communities from oil and chemical spills, accidents and emergencies. 
There are also few docks and small ship harbours, which add to the costs of 
shipping, since materials and supplies must be transferred to barges or boats, 
moved to the beach, and off-loaded again.” The development of commercial 
fisheries in Canada’s northern territories will require new and expanded 
ports and coastal infrastructure." 

Standards have a crucial role to play in addressing challenges in the 
electrical systems of the Canadian Arctic, which are subject to the Canadian 
Electrical Code.” The code covers a wide array of electrical systems and pro- 
cesses: the safety of electrical installations, the evaluation of electrical equip- 
ment or installations, power distribution and transmission circuits, indus- 
trial or institutional installations, and the inspection of electrical installation 
in residential buildings. 

To illustrate, power quality and voltage fluctuations are more common in 
northern and Arctic Canada due to adverse weather conditions and wildlife 
interfering with transmission lines. Similarly, electrical equipment, designed 
and tested to operate in less extreme conditions, can be affected by deep and 
prolonged cold, and may perform or fail differently in extreme cold. In some 
cases, there may be challenges with grounding electrical systems. Safe distri- 
bution of electricity can be a challenge when overhead wiring is not feasible. 
Cold weather electrical applications may require specific standards, with one 
example being plumbing vent stacks that are heated to prevent vent freezing. 

Alternative energy may assist in alleviating economic and environmental 
challenges resulting from heavy reliance on hydrocarbons. The reliance and 
use of hydrocarbons has led to a number of key economic and environmental 
challenges. Since almost all hydrocarbons are imported, they are costly and 
subject to delivery disruptions, and northern communities can face energy 
security challenges, as recently illustrated by Covid-19 disruption of supply 
chains. This reliance on hydrocarbons also has significant environmental 
effects, contributing to climate change and pollution, as well as adversely af- 
fecting the health of local communities and peoples. 

There are strong benefits in advancing the use of alternative energy 
sources, particularly low-impact renewable energy such as wind and solar 
photovoltaic technologies, since this offers energy security and diminishes 
adverse environmental impacts. Renewable energy options have been lim- 
ited due to high installation costs, design issues, and lack of energy storage. 
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However, the potential for renewable energy is supported by decentralized 
electrical systems. 

Another factor supporting other forms of renewable energy is the lack of 
financing among utilities and territorial governments for major hydroelectric 
projects. These factors make smaller scale and less capital-intensive renewable 
energy options more viable. Scientific research to develop smart energy sys- 
tems, including combined heat and energy, and the integration of renewable 
generation and energy storage could be beneficial for advancing the uptake 
and application of renewable energy. 

Biofuel and even modular nuclear reactors are being considered in 
Canada and elsewhere. For example, wood pellets have emerged as an al- 
ternative heating source in the NWT due to government strategies to advance 
biomass use. Standards have a crucial role in addressing such challenges. As 
will be discussed below, Russia is developing floating nuclear power plants 
(FNPP). 


ELECTRICITY GENERATION INFRASTRUCTURE 


With very limited exceptions, electricity generation along Canada’s Arctic 
coasts and throughout Nunavut occurs through diesel facilities that may be 
nearing the end of their life cycle and operating at capacity. All of Canada’s 
northern territories and Arctic coasts and islands are engaged in ongoing 
examination and review of electricity generation options. 

For example, NT Energy’s twenty-year vision for electricity supply in the 
NWT” notes a more diversified electricity generation portfolio that includes 
different renewable energy sources and greater grid interconnection for the 
Mackenzie Delta and Beaufort Sea. This is a region that already has great 
supply diversification in a solar installation in Fort MacPherson and in the 
use of natural gas, and now propane, in Inuvik. Natural gas and propane 
“burn more cleanly than diesel fuel and they cause less contamination and 
produce fewer toxic pollutants and greenhouse gas emissions that impact on 
the environment and climate change.” 

The Fort Simpson Solar Energy Project is the largest solar photovol- 
taic array, displacing diesel generation and reducing carbon emissions. The 
Northwest Territories Power Corporation (NTPC) owns and operates the 
system, which was built by SkyFireEnergy. The $1.07 million project cost 
was funded by the NWT government (the departments of Environment and 
Natural Resources and Industry, Tourism and Investment) with the balance 
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of the project funded by NTPC, all through the territorial government’s 
Energy Priorities Framework. On bright days, the project generates up to 100 
kilowatts, supplementing the community’s use of diesel, and reducing the 
generation of greenhouse gases (GHG) by approximately 76 tonnes annual- 
ly.” In contrast, Nunavut’s electricity, heating, and transportation needs are 
currently met primarily by diesel. 

Natural gas exists on Arctic islands, but is neither produced nor located 
close to communities. The Qulliq Energy Corporation (QEC), formerly the 
Nunavut Power Corporation, relies on older diesel plants to generate elec- 
tricity for communities. Diesel prices vary and must be shipped thousands 
of kilometres by marine transport, resulting in Canada’s most expensive 
electricity. 

QEC has considered developing hydroelectricity near Iqaluit. As a 
result of the natural lake and the high head, a small dam at Jaynes Inlet 
(Qikiqgijaarvik) could create water storage. Run-of-the-river hydro projects 
could then be used with the dam to supply Iqaluit with year-round electricity. 
QEC has considered using a public-private partnership to raise the money 
to build the plant, and there have been suggestions to use companies with 
experience building dams in Greenland in order to lower construction costs. 
However, costs, credit, and finance access for QEC and the Nunavut territor- 
ial government remain barriers to implementation. 

Nunavut has wind resources, but it has not been cost effective to exten- 
sively develop them. Windmill projects in Kugluktuk, Cambridge Bay, and 
Rankin Inlet produced little energy and were expensive to develop. The tech- 
nology is sensitive to cold weather, requires frequent maintenance, and onsite 
technicians are not always available. As a result, there are high costs to main- 
tain and repair the windmills, and power bills have not been reduced. QEC 
has also considered using wind power to supply heat; a project in Cape Dorset 
may use wind turbines to heat water and provide heat for buildings.”° 

The Canadian High Arctic Research Station, based in Cambridge Bay, 
uses an innovative mix of renewable energy and energy efficiency measures. 
One of the objectives of the station is to focus on sustainable energy research 
for all the northern territories.” 

Because of the small coastal and island populations in northern Canada, 
there have been consistent attempts to link industrial development, particu- 
larly mining and hydrocarbons, with electricity generation facilities so that an 
industrial consumer could support the development of generation. Successful 
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examples of linking industrial development and electricity generation have 
occurred in the Yukon and NWT mining sector but are yet to happen in 
Arctic coastal regions, in part due to limited offshore hydrocarbon activity 
and the distance between remote mining sites and Arctic communities. 


COASTAL TIDAL, WIND, AND SOLAR OPPORTUNITIES IN 
NORTHERN AND ARCTIC CANADA 

Tidal energy resources have been studied in northern Canada since 2006. 
Among the places identified as having the fastest tidal flows—and good po- 
tential for power generation—are the Hudson Strait in Nunavut and Ungava 
Bay in northern Quebec. 

Quebec’s theoretical potential for hydrokinetic energy has been estimated 
at 4,288 MW (38 terawatt-hours/year), only a portion (10 percent-15 per- 
cent) of which would be technically feasible. Over 97 percent of this Quebec 
resource is located near the Ungava Bay coast, a region far removed from 
Hydro-Québec’s transmission system and major load centres in the province. 
There have been discussions of developing tidal power in Ungava Bay, but this 
is made difficult by costs, the remote location, and the fact that the bay is ice- 
free for only a small part of the year (approximately sixty days).” 


SCANDINAVIAN AND RUSSIAN RENEWABLE ENERGY 
GENERATION 
Greenland has the most similar climate, environment, and population to 
Nunavut, but demonstrates a more sustainable approach to energy. Greenland 
is switching from diesel to hydroelectricity, with funding for dams from 
Nordic Investment Bank, and significantly lower hydroelectric construction 
costs than in northern and Arctic Canada. 

Alternative energy technologies are also being explored. For example, 
a pilot plant in Nuuk uses hydroelectricity to electrolyze water into hydro- 
gen and oxygen. Hydrogen is then stored for conversion into electricity, and 
on-demand heat, in a fuel cell. Excess heat from hydrogen production and 
fuel cells heats Nuuk as electricity is used by buildings or enters the local 
transmission system.” Research and financing are two of the reasons for this 
more sustainable energy approach. 

Long-term European, regional, and national funding are available for 
the research and implementation of sustainable energy projects in Greenland 
and the Scandinavian Arctic, which in turn encourages the development and 
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implementation of pilot and full-scale projects. The Nordic Investment Bank’s 
mandate includes sustainable energy and climate. As a result, the bank has 
invested extensively in sustainable energy projects in the region including 
offshore wind development, hydroelectric projects that substitute for diesel 
generation, projects to increase energy efficiency, and combined power, heat, 
and water projects. This funding has led to successful implementation and 
operation of projects, which in turn encourages investments in other projects. 

Within the Russian Arctic, switching to wind- and solar-diesel-hybrid 
energy, instead of relying primarily on diesel sources, is being considered. 
Extreme climate change and unpredictable weather conditions in the Russian 
Arctic complicate access to remote locations. Off-grid transmission mitigates 
concerns about energy security risks related to long transmission lines, such 
as disruption. Off-grid sources supply energy to about two-thirds of Russia’s 
territory and to more than 80 percent of the Russian Arctic.” 

Different problems with renewable energy sources across the Russian 
Arctic regions must be addressed and overcome with innovative local ap- 
proaches. Wind energy in the largest wind potential areas (such as Tiksi or 
Anadyr) must use equipment designed specifically for these regions. In places 
with a milder climate, wind/diesel or wind/solar-diesel units produced posi- 
tive results. The only large solar energy sector in Russia so far is in the Yakutia 
region.” 

Nuclear power is another option: Russia and China have agreements to 
build nuclear power reactors in China and are working together to develop 
both nuclear and wind power projects for the Arctic regions.” The first in- 
dustrial scale wind park above the Arctic Circle will be near Murmansk, 
and COVID-19 has not delayed the progress of construction. RusHydro has 
launched a wind power plant (900-kilowatt) in the Russian Arctic (Tiksi in 
the Yakutia region), which is designed to become part of an integrated energy 
complex that includes a diesel power plant.” 

By far the most interesting development is the Akademik Lomonosov 
FNPP, commissioned on May 22, 2020 for the Pevek, Chukotka region in the 
Russian Far East. It is the first operational FNPP to deliver electricity and heat 
in the Russian Arctic. It was designed by Rosatom, the Russian state-owned 
nuclear energy corporation, which plans to mass-produce the power plant in 
shipbuilding facilities and then tow them to ports near locations requiring 
electricity, with the objective of providing energy to remote areas in an effi- 
cient and environmentally friendly way.” 
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The FNPP, at 144 metres long and 30 metres wide with a displacement 
of 21,000 tonnes, consists of a reactor vessel and a floating power unit (FPU). 
The FPU is equipped with two KLT-40S reactor systems, similar to those used 
on icebreakers, each with a 35 MW capacity. Refuelling of the reactor is re- 
quired every three years, and spent nuclear fuel is stored onboard. The nucle- 
ar FPU is expected to last forty years, with the potential for the life cycle to be 
extended an additional fifty years before decommissioning. At that point, the 
FPU will be towed to a special deconstruction and recycling facility, leaving 
no spent nuclear fuel or radioactive waste behind in the Arctic.” 

The facility is expected to be a steady source of energy for the port city of 
Pevek and the entire Chukotka Autonomous Okrug, Russia. Electricity gen- 
erated by the FNPP is transmitted to coastal infrastructure situated at Pevek, 
with the onshore system being composed ofa three-phase alternating current 
generator, main switchgear, and standby diesel generators. The plant cannot 
be removed from mooring, and there is a backup system that can keep the 
reactor cooling for twenty-four hours without an electricity supply. 

The facility has already started to produce electricity in the isolated 
Chaun-Bilibino network, providing energy for 100,000 people and power for 
oil platforms. Rosatom head Alexei Likhachev stated: “It is perhaps a small 
step towards sustainable development in the Arctic—but it’s a giant step to- 
wards decarbonization of remote, off-grid zones and a turning point in the 
global development of small modular nuclear plants. Floating nuclear power 
plants could help supply energy to remote areas without long-term commit- 
ments and without the need for large investments into conventional power 
stations on mostly uninhabitable land.”° 

In 2020, the Moscow Institute of Physics and Technology announced 
that construction had commenced on an international Arctic research station 
with the purpose of exploring environmentally friendly technologies aimed 
at supporting and maintaining remote settlements and facilities in the Arctic 
region. The station will have a modular structure and rely on renewable 
energy and hydrogen fuel, with energy autonomy provided by solar, wind, 
and hydrogen energy. 


ELECTRICITY TRANSMISSION INFRASTRUCTURE 


Currently there is no extensive electricity grid infrastructure, other than 
small community-based transmission systems, across any of the Canadian 
Arctic coasts and islands. Linking industrial development to transmission 
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infrastructure has been considered but not realized for the NWT or Nunavut, 
particularly in the coastal and island regions. More expansive development of 
northern transmission infrastructure may occur in the near future, including 
linkages to northern mining development. For example, the NWT twenty- 
year vision for electricity supply projects the expansion and interconnection 
of transmission infrastructure for the Mackenzie Delta Beaufort Sea region.” 

The Kivalliq Hydro-Fibre Link is being developed by the Kivalliq Inuit 
Association and Anbaric Development Partners and is a 230 kV electric 
system from northern Manitoba in the Kivalliq region of Nunavut that will 
deliver reliable renewable energy and internet service to Nunavut commun- 
ities and mines. Regarding this link, Natan Obed, president of Inuit Tapiriit 
Kanatami has stated: “The federal government’s ongoing work on the Arctic 
Policy Framework should include investment in telecommunications and re- 
newable energy infrastructure to address these challenges and support infra- 
structure projects initiated by Inuit . . . The Manitoba-Nunavut hydroelectric 
power line transmission and fibre optics project would . . . create prosperity 
for Inuit in Nunavut that in turn benefits all Canadians.” 

There is also the possible expansion of Hydro-Québec transmission 
infrastructure to Ungava Bay and the Hopes Advance iron mine project 
near Ungava Bay. The Hopes Advance iron mine would initially self-generate 
electricity using diesel from 2018 to 2025. After 2025, the mine is scheduled 
to be connected to the Hydro-Québec transmission system, as transmission 
expands to that region. 

A Greenlandic study” released in November 2015 suggests Greenland 
could generate enough hydroelectricity to supply its own needs and export 
excess power to Nunavut through an eight-hundred-kilometre submarine 
transmission line2° This study is part of a larger North Atlantic Energy 
Network (NAEN) proposed to link Iceland, the Shetland Islands of Scotland, 
Greenland, and Canada. 

Greenland now supplies hydroelectricity to six of its towns, including 
the capital Nuuk, from five hydroelectric plants.” Greenland has studied 
hydroelectric generation potential since 1976 and, although potentially vi- 
able, NAEN suggests that more detailed studies are needed to determine if 
developing more hydro power might be economically feasible in the future.” 
Greenland still hopes to attain up to 90 percent of its electricity from hydro- 
electric dams by 2030.” 
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OTHER CIRCUM-ARCTIC RENEWABLE ENERGY GENERATION 
AND TRANSMISSION 

The Longyearbyen coal-fired power plant is Norway’s only coal-fired plant, 
consuming 22,000 tons of locally produced coal, and producing approximate- 
ly 50,000 tons of greenhouse gas emissions annually. To replace the existing 
coal-based electricity generation, transmission lines linking Svalbard Island 
with the coast of northern Norway are being contemplated. 

A transmission line could provide wholly renewable energy and inte- 
grated wind supply, and support other innovations such as electric cars and 
boats. Svalbard already has the necessary expertise because of an existing 
submarine fibre optic cable linking the island to the mainland. However, the 
costs for the long-distance submarine transmission line are estimated to be 
between 323 to 539 million euros.*° 

Further submarine transmission lines have been proposed by NAEN be- 
tween Greenland, Iceland, the Faroe Islands (Denmark), and Norway.” 

Arctic Fibre is a three-phase submarine cable project, planned to con- 
nect Asia, Canada, and Europe through the Arctic Ocean. Phase 1-Alaska 
is a 2,250 km submarine fiber optic cable main trunk line between Nome 
and Prudhoe Bay. Phase 2-Asia plans to extend the backbone cable from the 
Nome branching unit west to Asia, with options for additional branches into 
Alaska. Phase 2 will thus create an option for a diverse path out of the United 
States to Asia. Phase 3-Canada-United Kingdom is intended to extend the 
subsea system east of Prudhoe Bay, the Alaska branching unit, along the 
lower Northwest Passage to Canada and continuing to the United Kingdom. 
Phase 3 will connect to northern Canadian communities and will provide 
a secure low transmission route from Europe to Asia, and a diverse route 
option out of North America to Europe.” 

The Phase 1-Alaska was launched for service in early December 2017. 
Quintillion Subsea Holdings LLC (Quintillion) acquired the assets of Arctic 
Fibre in May 2016.‘* Arctic Fibre was the third private sector company try- 
ing to bring fibre optic to Nunavut. However, the development of fibre optic 
broadband projects in the Arctic may require government help, as vast geog- 
raphy and small markets make it challenging for private sector initiatives. 

More global and far-reaching transmission systems have also been pro- 
posed. For example, in 2015, the Chinese State Grid Corp. introduced the pro- 
posed Global Energy Interconnection (GEI), which envisions the Arctic as a 
source of renewable energy and proposes a global transmission infrastructure 
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that includes the Canadian Arctic.* The Wall Street Journal has also profiled 
this initiative, which is breathtaking in its scope.*° 

The Global Energy Interconnection Development and Cooperation 
Organization (GEIDCO) is an international organization set up and tasked 
to promote the establishment of the GEI system, to meet the global demand 
for electricity in a clean and green way, to implement the United Nations 
“Sustainable Energy for All” and climate change initiatives, and to serve the 
sustainable development of humanity.’ 

An interconnecting subsea cable between Iceland and neighboring 
European countries has been discussed for decades. However, it is only re- 
cently that advancements in technology have made it a realistic option to 
connect Iceland with other European countries with such a cable. In 2010 the 
Icelandic electricity company Landsvirkjun started a new study to evaluate 
the feasibility of a high voltage direct current (HVDC) cable between Iceland 
and Europe, which would be the world’s longest submarine HVDC power 
cable. The study addresses issues like potential business models, markets, 
and congestion management. The cable would be at least 1,000 km in length, 
which is almost double the length of the longest existing subsea HVDC cable 
today: the NorNed interconnector between Norway and the Netherlands. If 
the cable extended from Iceland all the way to the European continent (in- 
stead of only to Scotland) its length would be around 1,900 km. The max- 
imum depth under the ocean would be about 1,000 m and the transmission 
capacity would probably be between 600 and 1,000 MW.*8 

The HVDC cable that will provide for the transmission of hydroelectri- 
city from Norway and offshore wind energy from the United Kingdom be- 
tween the two countries is proceeding.” 

The Russia-Japan Energy Bridge was expected to start in 2020 but has 
not yet begun.° With a value of approximately 6 billion US dollars, the power 
plant, in the central part of Sakhalin, will have a capacity of up to 1050 MW 
generated by coal, and may be joined by a hydropower plant and direct cur- 
rent power line to La Perouse Strait, followed by a submarine power line to 
Japan." 

Similarly, construction on the Russia-North Korea Power Bridge 
(Primorye-Rosan), a project valued at approximately 3 billion US dollars, was 
expected to start in 2022. Although few details are known, the bridge would 
supply electricity from Primorye (Russia) to Rason (North Korea), and con- 
nect where the borders of North Korea, China, and Russia intersect.” 


5 | Offshore Arctic Electricity Generation and Transmission Structures 85 


Interestingly, Emrod, a New Zealand company, has proposed to use wire- 
less systems to transmit power between any two points that can be joined 
with line-of-sight relays (potentially thousands of kilometres apart). The sys- 
tem uses a transmitting antenna, a series of relays, and a receiving rectenna— 
the beams use the non-ionizing industrial, scientific and medical band of the 
radio spectrum (including frequencies used on Wi-Fi and Bluetooth). This 
ensures higher safety, and works in any atmospheric conditions, including 
rain, fog, and in the presence of dust. A prototype has been built by Powerco, 
New Zealand’s second largest electricity distribution company, which will be 
the first to pilot this Emrod technology.” 


Northern Infrastructure Standardization Initiative 
Standards are important for the future development of electricity genera- 
tion and transmission infrastructure in northern and Arctic Canada.* The 
Northern Infrastructure Standardization Initiative (NISI) is designed to build 
a “climate-resilient” future with northern standards. Northern and Arctic 
Canada is highly vulnerable to climate change and is impacted by changing 
temperatures and precipitation patterns, permafrost degradation, and coastal 
erosion. Since 2011, the Standards Council of Canada (SCC) has been work- 
ing with communities, standards development organizations, and experts 
to develop standards that consider climate change impacts on northern 
infrastructure design, planning, and management. NISI standards will help 
building owners and operators, and public and community infrastructure 
operators to build and maintain infrastructure in a changing climate. Some 
aspects of CSA standards addressing permafrost, extreme weather, and cli- 
mate changes are discussed below.” 


CSA S500:14 (R2019): Thermosyphon Foundations for Buildings in 
Permafrost Regions 

This standard “provides requirements for all life-cycle phases of thermosy- 
phon foundations for new buildings on permafrost,” (i.e. site characteriza- 
tion, design, installation, commissioning phases, and monitoring and main- 
tenance phases). The objective is “to ensure the long-term performance of 
thermosyphon-supported foundation systems under changing environment- 
al conditions.”** 
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CSA S501:14 (R2019): Moderating the Effects of Permafrost 
Degradation on Existing Building Foundations 

Since permafrost degradation can cause damage to buildings or structures 
constructed on permafrost, this standard lays out the steps that should be 
undertaken to moderate the effects of permafrost degradation on existing 
buildings or structures including ports, roads, infrastructure, and coastal 
facilities >” 


CSA Plus 4011:19: Technical Guide: Infrastructure in Permafrost: A 
Guideline for Climate Change Adaptation and CSA Plus 40171.1:19: 
Technical Guide: Design and Construction Considerations for 
Foundations in Permafrost Regions 

The standards are intended for individuals who have a role in planning, pur- 
chasing, developing, or operating community infrastructure in permafrost 
regions; and are intended to inform decision makers of the impacts of climate 
change on permafrost when considering new community infrastructure.’ 


CSA W205:19: Erosion and Sedimentation Management for Northern 
Community Infrastructure 


This “applies to the management of erosion and sedimentation risks, in- 
cluding the evaluation, planning, design, implementation, monitoring, and 
maintenance of erosion and sedimentation risk management strategies and 
mitigation measures” for infrastructure. 


CSA S$505:20: Techniques for Considering High Winds and Snow 
Drifting and their Impact on Northern Infrastructure 


This particular standard “addresses risks to northern infrastructure due to 
wind, snow, and snow drifting.””° 


CSA 2501-500: Geotechnical Site Investigations for Building 
Foundations in Permafrost Zones 


Finally, this standard addresses the design of building foundations with con- 
sideration to the prevailing conditions at building sites.” 


Environmental Considerations Including the Role of the 
Courtroom 

As electricity generation in the Canadian Arctic coasts and islands is still pre- 
dominantly diesel, there are many adverse existing environmental aspects, 
including pollution, particulate matter, and GHG emissions. Any transition 
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to less carbon-intensive hydrocarbons, such as natural gas and natural gas 
liquids, or hybrid diesel renewable energy systems, is likely to be environ- 
mentally and socially beneficial. Therefore, there is a positive environmental 
benefit for this transition and change. 

In contrast, the expansion of the existing limited community-based 
transmission systems to more extensive transmission systems, high voltage 
long distance transmission systems, or submarine transmission systems, 
could potentially have adverse environmental implications. Some of these 
environmental implications are consistent with terrestrial and submarine 
transmission systems elsewhere,” while other environmental implications 
are specific to Arctic coasts and islands. 

There are northern and Arctic-specific environmental implications for 
transmission lines, whether coastal or submarine, such as impacts on perma- 
frost, ground stability, coastal erosion and ice scour, and the need to modify 
more southern construction techniques. 

For example, like pipelines, these transmission lines and related struc- 
tures might need to be insulated or cooled to avoid melting permafrost. For 
facilities located on river channels or coasts, such as in the Mackenzie Delta 
Beaufort Sea region, additional factors such as river ice break-up, ice jam 
flooding, coastal erosion, and sea-level rise would need to be considered. 

For transmission lines and structures, changes in the ground thermal re- 
gime, drainage and terrain stability, all of which may result from a warming 
climate over the lifetime of such a transmission, must be considered. 

There is also the need to closely monitor the performance of the trans- 
mission line and right-of-way to maintain line integrity and minimize en- 
vironmental impact, which in the context of northern and Arctic commun- 
ities may have to occur remotely, or by satellite-based monitoring. 

The use of ice roads and all-season roads needs to be considered in rela- 
tion to the construction, maintenance, and monitoring of transmission sys- 
tems. Reductions in ice thickness associated with climate warming reduce 
the maximum loads that can be safely transported. Initially, modifications in 
ice-road construction could function as an effective adaptation. Over time, 
as ice roads become impractical, there will be a need to provide alternative 
transportation. If there is a navigable river, increased use of barge transport 
might be possible. Construction of all-weather roads may be an option, but 
these are more costly to build and maintain compared to winter roads and 
have greater environmental impacts and implications. 


88 ENVIRONMENT IN THE COURTROOM II 


There are unique legal structures and processes, including co-manage- 
ment regimes under Canada’s northern and Arctic comprehensive land 
claims agreements, which incorporate environmental measures and mitiga- 
tion and which include the participation of local communities within their 
mandates, processes, and structures.® 

Though the courtroom is not entirely excluded, many of the environ- 
mental and social issues in relation to electricity generation and transmission 
may initially and primarily be considered under these legal structures and 
processes. 

As the electricity generation and transmission lines expand, or are linked 
to significant hydrocarbon or mining developments, fisheries, tourism, or 
settlements, there may be greater potential for communication, engagement, 
and dispute resolution to reach an agreement or address gaps or inadequacies 
for these structures and processes.** 


Conclusion 

The chapter has discussed existing and proposed electricity generation and 
transmission for Canada’s northern and Arctic coasts and islands. It has also 
briefly explored near-future and distant-future opportunities and innova- 
tions that may affect this region and the European and Russian Arctic. This 
entire circum-Arctic region is promising for climate adaptation and mitiga- 
tion, future investment, policy development, and public-private partnerships 
for electricity generation and transmission projects. 
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Introduction 

In the past two centuries, the Canadian state has attempted to take control 
of fisheries through the imposition of Canadian fisheries laws on Indigenous 
peoples. By depriving them of control over fisheries, Canadian fisheries law 
ignored Indigenous laws and imposed its own, in a system that has often put 
economic imperatives before fisheries conservation. 

This chapter discusses how Indigenous and Canadian legal traditions 
might be braided together to uphold the inherent authority of Indigenous 
laws and achieve better conservation of fish and other marine species. It 
examines three recent cases in which Indigenous nations successfully im- 
plemented conservation decisions based on their legal traditions, across the 
Pacific north and central coast and Haida Gwaii. Emerging out of these cases, 
this chapter will posit three new legal principles, which together could con- 
stitute the possible foundations of a new and more equitable relationship be- 
tween Canadian and Indigenous legal traditions: the “duty to conserve,” the 
“right to conserve,” and the “power to conserve.” 

Numerous statutory and policy responses lie ready at hand for willing 
state governments. Comprehensive legislation, mandating a new relation- 
ship between Canadian and Indigenous legal traditions, remains perhaps the 
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fastest and most effective means of effecting change in this area. Additional 
Canadian statutory and policy responses include expansion of the direct au- 
thority to enforce Indigenous law under the Fisheries Act, the use of joint 
decision-making for fisheries, and recognition of the enforcement authority 
of Indigenous guardians. 

The benefits of braiding together Indigenous, Canadian, and inter- 
national law are manifold. Collaborating with Indigenous nations as equal 
partners in marine conservation is an important step in beginning to heal 
the linked political and ecological harms caused by centuries of colonialism. 


The Context 


Canadian law has regulated fisheries and protected fish habitats since the ear- 
ly days of Confederation. Indigenous peoples have governed their territories, 
including managing fisheries according to their laws, for millennia. Despite 
two centuries of repression and deliberate attempts to erase them, these 
long-standing Indigenous legal traditions continue to “survive under layers of 
state regulation.”*® Today, many Indigenous nations are engaged in revitalizing 
their distinct Indigenous legal traditions. The Canadian government has been 
slow to recognize Indigenous laws and to begin the process of reconciling 
its asserted jurisdiction over fisheries with existing Indigenous jurisdiction. 
With Canada’s full support for the United Nations Declaration on the Rights 
of Indigenous Peoples (UNDRIP)* and the enactment of the United Nations 
Declaration on the Rights of Indigenous Peoples Act (the UNDRIP Act); the 
need to give effect to Indigenous peoples’ laws has gained momentum, par- 
ticularly in Canadian adjudicative processes.* 

The precarious health of the global oceans and fisheries, documented by 
numerous recent studies, is a strong warning about this approach to fisheries 
conservation.’ British Columbia’s experience with a broad range of declining 
fisheries echoes this warning.” The time is ripe for a new approach that up- 
holds, instead of ignores, Indigenous legal traditions. 

In thinking about the relationship between Indigenous and Canadian 
legal traditions, we take guidance from a recent report, “UNDRIP 
Implementation: Braiding International, Domestic and Indigenous Laws” 
from the Centre for International Governance Innovation." The following 
excerpt is particularly instructive: 
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A braid is a single object consisting of many fibres and separate 
strands; it does not gain its strength from any single fibre that runs 
its entire length, but from the many fibres woven together. Imagining 
a process of braiding together strands of constitutional, international 
and Indigenous law allows one to see the possibilities of reconcilia- 
tion from different angles and perspectives, and thereby to begin to 
reimagine what a nation-to-nation relationship justly encompassing 
these different legal traditions might mean.” 


The implementation of the UNDRIP and the Canadian constitution re- 
quires the reconciliation of legal traditions. At the same time, the braiding 
together of Indigenous and Canadian legal traditions has the potential to 
lead to better fisheries and fish habitats management, by grounding decisions 
at a more local level with those who know the resource best. As Canadian 
law increasingly fails to achieve even its modest conservation objectives, 
Indigenous legal traditions offer an ethic rooted in thousands of years of suc- 
cessful stewardship. In the cases examined in this chapter, the application of 
contemporary Indigenous laws led to better conservation outcomes.” 

This chapter will explore possible means of upholding Indigenous fish- 
eries laws without relying on the courts. Numerous statutory and policy re- 
sponses lie ready at hand for willing state governments. 

Comprehensive legislation, mandating a new relationship between 
Canadian and Indigenous legal traditions, remains perhaps the fastest and 
most effective means of effecting change in this area. This chapter will focus 
on additional Canadian statutory and policy responses, including an expan- 
sion of the direct authority to enforce Indigenous law under the Fisheries Act, 
the use of joint decision-making for fisheries, and recognition of the enforce- 
ment authority of Indigenous guardians. 

The legal authors of this paper are non-Indigenous, Canadian-trained 
lawyers without extensive training in the three Indigenous legal traditions 
discussed in this paper. For this reason, the case studies presented do not 
engage in a meaningful way with the substantive Indigenous legal principles 
and decision-making processes used to inform the fisheries management 
decisions. This chapter is unevenly weighted in its focus on possible legal re- 
sponses in Canadian law to uphold Indigenous legal traditions. We acknow- 
ledge this as a limitation of our work. By focusing primarily on Canadian law 
in this analysis, we do not mean to undermine the legitimacy or importance 
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of Indigenous legal traditions. It reflects our training and orientation, and we 
acknowledge our duty to learn as we continue to decolonize our practice.” 
To be clear, the authority of Indigenous nations to protect and steward 
their traditional territories does not depend on recognition from the Crown for 
its existence and legitimacy. Indigenous nations will continue to uphold their 
laws, regardless of Canada’s response. Increased recognition of Indigenous 
law and jurisdiction, however, would help unlock this wealth of willingness, 
knowledge, and ability. Recognition is not a liability for the Canadian state, 
but an opportunity—both to remake its relationship with Indigenous peoples 
and protect the oceans in a time of unprecedented environmental upheaval. 


Background and Legal Framework 


THE FOUNDATIONS OF FISHERIES LAW: INDIGENOUS LEGAL 
TRADITIONS AND THEIR MARGINALIZATION IN CANADIAN LAW 
“There is no single Act in the whole of Canada that raises more problems 
between authorities and Indian people than the Fisheries Act.” 

Before colonial settlers arrived, Indigenous nations were governing 
their territories, including their fisheries, according to their distinct legal 
traditions.” Conflicts over fisheries management and conservation involv- 
ing Indigenous nations began soon after colonial settlers arrived and per- 
sist today. For over a hundred and fifty years, Canadian laws have ignored 
Indigenous laws, restricted Indigenous nations’ access to their fisheries, and 
limited fisheries rights to bare subsistence alone. The Canadian state forced 
Canadian fisheries laws upon Indigenous peoples. The state viewed these laws 
as the only law of Canada. Indigenous peoples who chose to abide by the 
Canadian law faced discrimination, as many were unable to obtain commer- 
cial fishing licences.” 

Indigenous nations managed fisheries according to their legal traditions 
along the Pacific coast long before either the province of British Columbia or 
any Canadian fisheries laws came into being. Despite the stubborn refusal of 
the Canadian authorities to recognize Indigenous laws, the historical record 
documents numerous stories and examples of these laws.”° Despite systemic 
attempts by the Crown to destroy them, many of these laws, including decid- 
ing who can catch fish, at what locations and in what quantity, continue to be 
practiced today. 


102 ENVIRONMENT IN THE COURTROOM II 


The laws of the three nations discussed in this chapter continue to guide 
their fisheries management.” As Doug Neasloss, the current elected chief of 
Kitasoo/Xai’xais” explains, “The Kitasoo/Xai’xais and their neighbours have 
been making and enforcing fisheries management decisions for thousands of 
years.” The same can be said for the Haida and the Heiltsuk who continue to 
govern their territories under their distinct laws. 

The imposition of Canadian law attempted to replace these localized sys- 
tems of fisheries and fish habitats management with a centralized, authoritar- 
ian model, designed to benefit white settlers. While the centralized Canadian 
system uses licences and leases to allocate the fishery, local Indigenous law 
determines ownership through familial and clan ties, until “. . . the wealth of 
the fishery became apparent to non-Natives, [when] the state replaced the lo- 
cal with the central, the specific with the general, and reallocated the fisheries 
in the process.”* 

The federal Fisheries Act, the main law used to make these changes, came 
into effect in British Columbia on July 1, 1877. Through a series of regulatory 
changes, Canadian law restricted First Nations fisheries by imposing novel 
legal requirements: requiring permission for fishing of any kind, requiring 
a fishing licence for any non-food fish capture, specifying the types of gear 
that could be used, the places that could be fished, and the times when fishing 
could take place. By 1894, the Dominion had assumed control of the entire 
salmon fishery. The legal capture of the resource was complete.” 

The Supreme Court of Canada summarized this history of the regulation 
of fisheries in British Columbia in Jack v. The Queen: 


The federal Regulations became increasingly strict in regard to the 
Indian fishery over time, as first the commercial fishery developed 
and then sport fishing became common. What we can see is an in- 
creasing subjection of the Indian fishery to regulatory control. First, 
the regulation of the use of drift nets, then the restriction of fishing 
to food purposes, then the requirement of permission from the In- 
spector and, ultimately, in 1917, the power to regulate even food fish- 
ing by means of conditions attached to the permit.” 


Two stories from different parts of the province demonstrate the vastly 
different ways Indigenous peoples and colonial settlers perceived fisheries 
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law. The imposition of licences and in particular licence fees, were contrary 
to many Indigenous peoples’ ways of thinking about who was allowed to fish. 

In 1888, Guardian McNab met with the Nisga’a attempting to enforce the 
newly enacted fisheries licence fee. In a telling meeting, a Nisga’a chief in- 
formed Guardian McNab that the Dominion of Canada was violating Nisga’a 
law as the Nisga’a owned the Nass River and the fish, and any fees collected 
should come to them: 


... [T]he chief very gravely informed me that I had done very wrong 
in collecting money for fishing on the Nass, without having asked 
permission from him, that the river belonged to him and his people, 
that it was right that the white men should buy licences, but that he 
and his people should receive the money, that they were entitled to 
it all; but that as I had been sent to collect it, they were willing that I 
should retain half for my trouble.” 


Another story comes from Naxaxalhts’i, Albert (Sonny) McHalsie of the 
Sté:16 Nation: 


Ownership of fishing grounds is through family. But then you won- 
der, why do people look at ownership as individual then? What hap- 
pened there? And then I started to understand, well, back in the late 
1800s the Fisheries Act was created and all these different laws were 
made that didn’t allow our people to sell fish any more. They said 
that only saltwater fish could be sold and that it is illegal to sell any- 
thing caught in freshwater. So, they took away our economy and, not 
only that, they wanted to start regulating our fishing. So, they im- 
posed fishing permits on our people. What’s on the fishing permit? 
It doesn’t talk about the extended family or family ownership. The 
Department of Fisheries and Oceans didn’t take into consideration the 
fact that we had our own rules and our own regulations about who has 
access to fishing grounds and who fishes where. We have our own pro- 
tocols and our own laws. Instead, they imposed a fishing permit that 
had an individual’s name on it. And it said that individual could fish 
from such and such place to such and such place. So, it’s almost as 
though it is wide open: you can fish anywhere in there. So right away 
they ignored our own laws and protocols of where to fish. It took the 
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all-encompassing perspective of ownership of fishing grounds—our 
wide perspective of it—and narrowed it to an individual perspective. 
So that a lot of our fishers now, up in the canyon, look at their fishing 
spot as their own. I’ve heard some of them say, “It’s mine and only 
mine.” And “No one else can fish here, not my brothers, not my sister, 
not my mom or my dad. That is my spot.” I couldn't believe it when I 
heard one of the fishers say that. That’s how some of the fishers think. 
So, they have to change that again. [emphasis added]?* 


These stories highlight how the imposition of Canadian law on these na- 
tions marginalized their legal traditions in a way that is difficult to justify on 
either legal or moral grounds. 


THE FOUNDATIONS OF FISHERIES LAW: CONSERVATION AND 
THE “INDIAN” FISHERY 

In the late nineteenth and early twentieth centuries, the Canadian state en- 
forced a new system of “scientific” laws based on European understandings of 
the biological world that ignored Indigenous systems of knowledge and law. 

It is in this context that the idea of “conservation” first emerged as the 
dominant principle of Canadian fisheries management, an idea that continues 
to govern its political and legal discourse to this day. Indeed, the “paramount 
regulatory objective” of the Department of Fisheries and Oceans (DFO) is 
conservation.” 

In theory, Canadian and Indigenous laws may share a central concern for 
the “conservation” of marine animals, habitats, and ecosystems. The appar- 
ent simplicity and objectivity of this idea, however, belies a sharply contested 
meaning. What does it mean to practice effective conservation? What are the 
roles of individuals in stewarding the land and waters? What is an acceptable 
level of risk to marine species and ecosystems? How do we even know what 
kinds of risks certain activities will entail? How should economic interests be 
balanced against these risks? Canadian and Indigenous legal orders can and 
do answer these questions very differently. A key question is which laws will 
be applied and who gets to decide? 

Indigenous peoples practiced effective conservation for thousands of 
years prior to the advent of the European settler state. By depriving them 
of control over fisheries, Canadian fisheries law ignored Indigenous concep- 
tions of conservation and stewardship. Instead, it imposed its own based on 
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biological science and capitalist imperatives of economic growth. For the pre- 
vious one hundred and fifty years, the state assumed responsibility for what 
marine conservation means in Canada. 

The fact remains, of course, that Indigenous peoples continue to rely on 
fisheries for sustenance. To reconcile the presence of Indigenous people to 
this new regime of Canadian science and law, the Canadian state turned to 
a new legal and political construct—the “Indian fishery.” The Indian fishery 
was a policy designed to accommodate Indigenous interests in fish while 
transferring “all management of this crucial food and commercial resource 
... to the state.” 

This new fishery worked by drawing a harsh and artificial line between 
fishing for food and fishing for commerce. Insofar as Indigenous people 
wished to continue fishing for their sustenance, it was their right to do so. 
Insofar as they wished to participate in trade, their activities would, however, 
be subject to the full regulatory apparatus of the state, which operated largely 
to marginalize and exclude them. 

Professor Diane Newell identifies two major discontinuities to which this 
artificial division gave rise. First, it separated harvesting for food from har- 
vesting for cultural, social, or economic purposes, a distinction unknown in 
most Indigenous societies; and second, it severed the connection between the 
control and the exploitation of marine resources.” 

These two discontinuities were essential to the colonial project of subju- 
gation and subordination. By limiting Indigenous claims to the fishery to sub- 
sistence alone, the “Indian fishery” ensured these claims would be self-lim- 
iting, predictable, and amenable to state control. In this way, Indigenous 
claims could be comfortably integrated within the new colonial model of 
state conservation and control. The sustenance requirements of Indigenous 
peoples would constitute yet another predictable variable among many to be 
considered in allocating the fishery. At the same time, by severing actual con- 
trol of fisheries from the mere exploitation of them, the new “Indian fishery” 
ensured that power remained firmly in the hands of the state. 

This model continues to structure the relationship between Indigenous 
nations and the Canadian state with regard to marine conservation. While 
Indigenous nations continue to practice their laws and exercise their inherent 
authority when it comes to fisheries management, the state continues to ig- 
nore them and forge ahead with its centralized system. 
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SPARROW, VAN DER PEET, AND THE CONSTITUTIONALIZATION 
OF ABORIGINAL RIGHTS 

Aboriginal rights are the modern analogue of the “Indian fishery.” These rights 
assumed their modern form in 1982, with the repatriation of the Canadian 
constitution. Section 35 of the new Constitution Act extended constitutional 
protection to “existing aboriginal and treaty rights of the aboriginal peoples 
in Canada.” In other words, recognition of Aboriginal rights became a foun- 
dational principle of the nation’s constitutional order. 

The expansion and growth of judicial interpretation of Aboriginal rights 
under Canada’s new constitutional order must be understood against the per- 
sistence of the stubborn patterns of exclusion and subordination that char- 
acterized the invention of the “Indian fishery” in the previous century. The 
constitutionalization of Aboriginal rights has, so far, failed to transform the 
essential character of the “Indian fishery” as an instrument of colonial policy 
and subordination. 

In R v. Sparrow, a ground-breaking fishing rights case from 1990, and 
the first interpretation of section 35 by Canada’s highest court, the Supreme 
Court of Canada recognized a constitutionally protected Aboriginal right to 
fish for the first time for the Musqueam people. Even as it did so, Sparrow also 
outlined several circumstances that would constitute legitimate regulation of 
an Aboriginal constitutional right Foremost among these was “conserva- 
tion.”34 A recognized Aboriginal right to fish would entitle Indigenous people 
to fish at certain times and in certain ways prohibited to other individuals. 
The ultimate message of Sparrow was clear, however: control of the resource 
itself would remain in the hands of the Canadian state. 

Despite their constitutionalization, Aboriginal rights under Sparrow re- 
mained much the same colonial construct as they had prior. Section 35 of the 
constitution merely entrenched Aboriginal entitlement to a share in the fish- 
ery. It did not affect the state’s ultimate control over these resources. Indeed, 
Aboriginal fishing rights only became relevant after the state had already de- 
cided how to conserve fisheries. 

A subsequent trilogy of fishing cases elaborated on the nature and lim- 
itations of Aboriginal rights. In the British Columbia case of Van der Peet 
released in 1996, the court explored the origins of these rights. Aboriginal 
people enjoy constitutional protection; the court explained, “because of one 
simple fact: when Europeans arrived in North America, [A]boriginal peoples 
were already here, living in communities on the land, and participating in 
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distinctive cultures, as they had done for centuries.” The purpose of the “spe- 
cial legal and constitutional status of [A]boriginal peoples” was to reconcile 
“pre-existing [A]boriginal rights with the assertion of Crown sovereignty.” 

As it gave with one hand, however, the Van der Peet decision took with the 
other. Despite its apparent embrace of Aboriginal rights, Van der Peet placed 
strict limitations on the recognition of these rights in Canadian courts. Not 
only did it preserve the old distinctions between food and commercial fish- 
eries, Van der Peet also held that every Aboriginal right must be rooted in 
“a practice, custom or tradition integral to the distinctive culture of the [A] 
boriginal group claiming the right” at the time of first contact. 

Henceforth, the central question governing the recognition of contem- 
porary Aboriginal rights would be whatever the court deemed “was, once 
upon a time, of central significance to ‘Indians.”” As John Borrows has ob- 
served, the Van der Peet test turned lawyers and judges into “amateur his- 
torians,” embarking on elaborate inquiries into the “essence” of Indigenous 
cultures at the time of first contact.’ 

Unsurprisingly, the Van der Peet test has met with extensive criticism.” 
No one knows precisely what it means for a practice to be “integral,” nor what 
it is that makes a culture truly “distinctive.” In addition to the challenge of 
demonstrating this elusive cultural essence, the test imposes the historical 
and evidentiary burden of proving it on Indigenous nations hundreds of 
years after the fact. 

Van der Peet and Sparrow remain leading authorities on Aboriginal rights 
in Canada. The present state of Aboriginal fishing rights is typical of both the 
limitations and the possibilities of Aboriginal rights under these decisions. 
On the one hand, Aboriginal fishing rights are among the most commonly 
proven Aboriginal rights in Canada. Indigenous nations have undoubtedly 
benefited from the improved access to fisheries such rights have facilitated 
over the past two decades as they may also include commercial fishing rights. 
On the other hand, under the Van der Peet test, these rights have been inter- 
preted as narrowly as possible, mainly to continue to preclude the possibility 
of substantial Indigenous control over Canadian fisheries. 

Professor Sarah Hamill proposes that the key to the 1996 Van der Peet 
trilogy “is not so much the question of what the law is, but who gets access to 
what resources and under what law.”° These cases, in other words, are about 
control over the fisheries—a control the Canadian state is reluctant to relin- 
quish, despite its constitutional obligations to Indigenous peoples. 
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Even as they purport to offer greater recognition to Indigenous peoples, 
these cases demonstrate the continuing refusal of the Canadian state to re- 
turn substantial control to Indigenous peoples over their traditional territor- 
ies. Arguably, Aboriginal rights remain instruments of colonial subjugation 
and control, even to this day. 


Three Recent Pacific Fisheries Cases 

As Canadian law continues to grapple with the question of Aboriginal rights, 
Indigenous legal traditions are undergoing a revitalization of their own. As 
Indigenous legal traditions achieve wider recognition, the artificial distinc- 
tion between the use of marine resources and their management, allocation, 
and conservation is becoming increasingly untenable. The time is ripe for 
a new conception of Aboriginal rights in Canada—one which embraces the 
right not merely to a larger share of resources, but to substantial control over 
how these resources are managed, allocated, and conserved as defined under 
distinct Indigenous legal traditions. 

Despite the reluctance of the courts to embrace the authority of 
Indigenous law, such recognition is arguably consistent with the principles of 
the common law. As Justice McLachlin (as she then was) wrote in her dissent 
in R v. Van der Peet: 


The history of the interface of Europeans and the common law with 
aboriginal peoples is a long one. As might be expected of such a long 
history, the principles by which the interface has been governed 
have not always been consistently applied. Yet running through this 
history, from its earliest beginnings to the present time is a golden 
thread—the recognition by the common law of the ancestral laws 
and customs of the aboriginal peoples who occupied the land prior 
to European settlement.” 


Although the majority of the court declined to embrace this principle, 
there are signs of change in the air. The three cases discussed below illustrate 
three ways in which Indigenous peoples have successfully asserted and im- 
plemented their laws in recent years. The first two cases involve commercial 
herring openings in the Central Coast and Haida Gwaii over a three-year 
period, and the third concerns crab fishery closures on the central coast. 
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Three distinct legal principles emerge out of these examples, which 
together, we suggest, point the way to a new conception of the respective roles 
of Canadian and Indigenous law in marine conservation. These are: 


1. The duty to conserve: a constitutional duty on the part of the 
Crown to manage marine resources sustainably; 


2. The right to conserve: the right of Indigenous peoples to make 
decisions about how the resources of their traditional territory 
are managed, allocated, and conserved using their laws; 


3. The power to conserve: the ability of Indigenous peoples to en- 
force their laws effectively. 


Conservation must be understood through perspectives of both western 
laws and Indigenous laws. At present, these concepts of the duty, right, and 
power to conserve have received varying degrees of legal recognition under 
Canadian law. However, Indigenous peoples have already demonstrated their 
transformative potential by taking action both within and outside the legal 
system to put them into practice. A conception of “Aboriginal rights” recog- 
nized by Canadian courts, which encompasses these three principles, could 
transform such rights from instruments of colonial policy to an effective 
means of decolonizing marine conservation by braiding together Indigenous 
and Canadian legal traditions. 


THE DUTY TO CONSERVE: HAIDA HERRING DECLARATION, 
INJUNCTION, AND CO-MANAGEMENT 2015 
The first of these principles, the duty to conserve, is the closest to achiev- 
ing outright recognition in the Canadian legal system. The duty to conserve 
refers to the emerging legal principle that the Crown has a constitutional 
responsibility to protect certain resources, including marine species. In 
practice, the existence of this duty provides a means for Indigenous nations 
to challenge and overturn government decisions about the management, 
allocation, and conservation of marine resources. This, in turn, can open a 
space for Indigenous law and knowledge to play a recognized role in marine 
conservation. 

The assertion of Aboriginal fishing rights underlies the duty to conserve. 
This duty is a logical extension of such rights. An Aboriginal right to fish 
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presupposes the existence of fish to harvest.** If the Crown makes decisions 
that threaten the long-term viability of species that are the subject of these 
rights, the Crown has effectively violated the rights themselves. 

‘The first case study comes from Haida Gwaii. It exemplifies the potential 
of this novel duty as a means of challenging the authority of the Canadian 
state over fisheries management and conservation decisions. 

In 2015, the Haida Nation sought and won an injunction prohibiting 
the DFO from opening the Haida Gwaii herring fishery, after many years of 
closure.** This case is one of several cases in recent years where Indigenous 
peoples have used Aboriginal rights to challenge DFO decision-making based 
on their assessment of necessary conservation measures.*# Drawing on trad- 
itional knowledge, including oral accounts attesting to the decline of the her- 
ring fishery from its former abundance,” the Haida successfully overturned 
the DFO’s decision to open the herring fishery in the face of clear evidence of 
the vulnerability of herring stocks. 

Herring is central to Haida culture, traditions, and way of life. Yet herring 
stocks have declined precipitously over the last century. Traditional know- 
ledge from Haida Gwaii demonstrates the true extent of the decline. One 
Haida elder spoke in an interview of “great big herring the size of humps,” 
but it is very rare today to find herring as big as a 2-3 lb pink, or hump, sal- 
mon.*° The accounts of other elders corroborate this picture, which describes 
the roaring of sea lions and the sound of the herring flipping at night. The 
decline in herring populations is also reflected in Haida place names, which 
highlight locations of formerly abundant herring, but where few herring are 
found today (e.g. Ch’axa’y or “Sizzling [with herring] Water”). This decline 
alarms the Haida and many other Indigenous nations who rely on this food. 
The last roe herring fishery in the Haida Gwaii stock area was in 2002. The 
last commercial spawn-on-kelp fishery in this area occurred in 2004. 

The Haida challenge emerged from the decision of DFO in 2014 to open 
the Haida Gwaii herring fishery after more than a decade of sporadic clos- 
ures.** When DFO again proposed reopening the Haida Gwaii herring fish- 
ery in 2015, the Council of the Haida Nation (CHN) alerted DFO of their 
intention to seek court action. When DFO did not respond, the CHN sought 
an injunction on the basis that the herring stock was too vulnerable to sus- 
tain an opening, that the DFO had failed to consult them adequately, and 
that there was no long-term plan to rebuild the herring population. In these 
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circumstances, allowing the opening to proceed would cause irreparable 
harm, necessitating the intervention of the court. 

The court sided with the Haida. The Federal Court confirmed the 
Nation’s ability to challenge and overturn the Crown’s decision to open a 
fishery. The judge found that the failure to consult meaningfully and the 
unilateral imposition of “a highly questionable opening” of the fishery con- 
stituted irreparable harm. The court drew upon the “long-term co-manage- 
ment relationship between Canada and the Haida Nation in Gwaii Haanas” 
and concluded that there was “a heightened duty for DFO and the Minister 
to accommodate the Haida Nation in negotiating and determining the roe 
herring fishery in Haida Gwaii, given the existing Gwaii Haanas Agreement, 
the unique Haida Gwaii marine conservation area, the ecological concerns, 
and the duty to foster reconciliation with and protection of the constitution- 
al rights of the Haida Nation.”®° The judge also cited the decline in herring 
population and the high level of uncertainty in the population forecast. He 
found that “Canada’s unilateral implementation of the roe herring fishery in 
Haida Gwaii for 2015 compromises, rather than encourages, the mandated 
reconciliation process.” The president of the Haida Nation celebrated the 
court decision in a press release, which noted Haida law: “Our laws bid us to 
address issues with yahgudaang (respect for all things) and not just from an 
economic perspective. This win is another step to building herring stocks, 
and in doing so, contributes to an economy that will provide a reasonable 
living for our people, and the path of reconciliation with Canada.”* 

In December 2015, the DFO announced that there would be no 2016 com- 
mercial herring fishery in Haida Gwaii waters. 

The Haida approached this challenge from a position of relative strength. 
The Supreme Court of Canada had found more than a decade prior to this 
judgment that the Haida have a strong case for Aboriginal title to both ter- 
restrial and marine Haida territory.’ Haida Gwaii’s unique co-management 
bodies and pre-existing agreements with the Crown also strengthened their 
legal position regarding herring. Nevertheless, the Haida decision confirmed 
that the Crown has a legally enforceable responsibility to practice effective 
conservation. 

This responsibility, in turn, points to a greater role for Indigenous law in 
making decisions about marine conservation. The judge in Haida specifically 
cited the “need for a better and independent science review of the herring 
stocks, the lack of inclusive decision-making... respect for local First Nations 
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insights, and a willingness to build a collaborative understanding of the state 
of the herring in the shared ecosystem” without, however, referring specific- 
ally to Indigenous law. 

With legal precedents already established, recognition of a duty to con- 
serve on the part of the Crown has already opened the possibility, if not the 
legal necessity, for greater Indigenous participation in decision-making re- 
garding marine conservation. Holding the Crown to this duty will continue 
to enlarge the role of Indigenous perspectives, knowledge, and law in gov- 
erning Canada’s oceans. 


THE RIGHT TO CONSERVE: HEILTSUK BLOCKADE OF FISHERIES 
AND OCEANS OFFICE TO PROTEST COMMERCIAL HERRING 
FISHERY, 2015 

Recognition of a duty to conserve alone, however, is not enough to ensure 
the braiding together of Indigenous and Canadian laws. This is because the 
duty to conserve continues to take for granted the inherent authority of the 
Canadian state over marine conservation. Though such a duty may entail a 
greater role for Indigenous peoples in making conservation decisions, it fails 
to recognize the underlying authority of Indigenous peoples to decide for 
themselves how to manage, allocate, and conserve the resources of their trad- 
itional territories. 

Important and effective though it may prove, the duty to conserve is per- 
haps best understood as an intermediary stage on the path towards a broader 
recognition of Indigenous law and sovereignty. The duty to conserve points to 
another more fundamental legal concept: the right to conserve—that is, the 
right of Indigenous peoples to manage the land in accordance with their per- 
spectives, knowledge, and law. Applying Indigenous laws will not necessarily 
lead to improved conservation, though, in these cases, that was the result. 

No Canadian court has yet recognized such a right. Recognition of a 
right to conserve would represent a significant, logical, and legally defensible 
extension of the constitutionally guaranteed Treaty and Aboriginal rights to 
hunt, fish, and trap.” Similarly, while alternative approaches, like the asser- 
tion of Aboriginal title, offer a different legal route to the recognition of sim- 
ilar rights of management and control, the difficulties of achieving judicial 
recognition of these rights are equally imposing. 

The second case study demonstrates the strategies employed by 
Indigenous peoples to assert their right to conserve without direct recourse 
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to the Canadian legal system. By taking strategic, direct action, Indigenous 
peoples have begun to assert their rights to conserve, while establishing a firm 
foundation for their recognition by the Canadian state in the future. 

Like the Haida, the Heiltsuk, located on the Central Coast around the 
town of Bella Bella, have historically harvested herring products for millen- 
nia. Archaeologists estimate that the Heiltsuk have harvested herring for 
approximately 2,500 years.° They manage the herring fishery and spawn-on- 
kelp fishery by restricting access to harvest zones defined by kinship systems.” 

In 2014, the DFO opened the Central Coast commercial herring fishery. 
The Heiltsuk, like the Haida, objected to the opening. After raising their con- 
cerns with the DFO, the Heiltsuk chose to adopt a strategy of direct enforce- 
ment of their laws. When the DFO opened a limited commercial seine-net 
fishery without Heiltsuk consent, members went out in their boats to try to 
stop the harvest. Though harvesters had caught seven hundred tonnes of her- 
ring by this point, the Heiltsuk convinced the commercial boats that were 
getting ready to harvest to leave the area, escorted by Heiltsuk patrols.* 

In March 2015, after negotiations over a commercial herring gillnet fish- 
ery stalled, the Heiltsuk Nation again opposed the opening of a commercial 
herring fishery and used a variety of strategies, including a blockade of the 
local DFO office, to enforce their decision. Over a hundred members of the 
Heiltsuk Nation occupied the local DFO office, giving the DFO until noon the 
next day to close the waters to this fishery.” Ultimately, the DFO closed the 
fishery, and the commercial boats exited Heiltsuk waters escorted by Heiltsuk 
patrols.°° The occupation was a response to the opening of the commercial 
herring fishery without the consent of the Heiltsuk. It also represents a deep- 
er, long-standing dispute over the management of fisheries in Heiltsuk terri- 
torial waters. 

The Heiltsuk maintain a right to manage the herring fishery grounded in 
both Heiltsuk and Canadian law.” Under Canadian law, the Heiltsuk’s right 
to the herring fishery and to gather herring-roe has been judicially recog- 
nized.” Under Heiltsuk gvi’ilas (law), all members have a responsibility to 
care for the land and sea that predates the arrival of the Canadian state and 
legal system.® Heiltsuk gvi’ilas and authority authorized the occupation of 
the DFO office, a point reflected in the eviction notice tacked up to the DFO 
office, which read: 
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Due to Lack of Respect for Heiltsuk Gvilas [“laws”], You are Hereby 
Given a Notice of Eviction from the Heiltsuk Nation. 


In 2016, to avoid another conflict, the DFO and the Heiltsuk attempted to 
reach an agreement on the terms of the herring season. When those meetings 
came to an impasse, the Heiltsuk worked directly with commercial fishers, 
culminating in the Herring Management Plan signed by DFO and Heiltsuk 
First Nation.“ The terms of the plan include no-go zones designated by the 
Heiltsuk,® a significantly smaller catch (approximately 7 percent of the usual 
catch),®° prohibition of the night fishery, and incorporation of Heiltsuk know- 
ledge into the management plan. These measures put in place to address the 
Heiltsuk’s conservation concerns also illustrate Heiltsuk gvi’ilas and trad- 
itional fisheries management practices. 

Indigenous nations have used blockades on numerous occasions to stand 
up against unwanted development on their traditional territories, both on 
land and on the water.” The Heiltsuk occupation of DFO offices is an example 
of an action that resulted in at least a short-term successful resolution.‘ 

These actions sometimes bring Indigenous peoples into conflict with 
the Canadian legal system. In no way are these actions “lawless.” They are 
based on a firm foundation of Indigenous law. By asserting their gvi’ilas, re- 
gardless of their status in the eyes of Canadian law, the Heiltsuk successfully 
exercised control over one key conservation decision affecting their territory. 
Such actions form part of a wider history of Indigenous-led conservation that 
demonstrates “the social and environmental benefits that could result from 
returning a stake in the environment and its management to local resource 
users.” Recognition by the Canadian legal system of Indigenous legal au- 
thority in this area could enhance these benefits immeasurably. 


THE POWER TO CONSERVE: CENTRAL COAST FIRST NATIONS 
CRAB FISHERY CLOSURES, 2014 
The third and final case study exemplifies a necessary ancillary of any mean- 
ingful right to conserve. If the right to conserve refers to the right to make 
meaningful decisions about conservation, the power to conserve refers to the 
ability to enforce those decisions on the land and the water effectively. 
“Enforcement” is the process of ensuring that societal norms, legal or 
otherwise, are obeyed. Effective enforcement can encompass a wide range of 
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activities, from the simple discovery of violations to education to punishment 
and deterrence. 

At present, Canadian law places severe limitations on the enforcement 
of Indigenous laws. On the one hand, Canadian law only permits certain in- 
dividuals to wield the traditional law enforcement powers of search, seizure, 
and detainment. On the other hand, its failure to recognize Indigenous law 
means that even those who do possess these powers cannot use them to en- 
force Indigenous law. 

In certain respects, the power to conserve is perhaps the most aspiration- 
al of the three principles outlined in this paper. Not only would this require 
recognition of Indigenous law itself, but it would also require recognition of 
the rights of Indigenous peoples to enforce that law against Indigenous and 
non-Indigenous Canadians alike. 

In other respects, however, the power to conserve is the most accessible 
of these principles—the easiest, in other words, to implement, even amid the 
current legal landscape in Canada. Although Canadian law currently fails 
to recognize the authorized use of force by Indigenous Nations to enforce 
their legal norms, many effective enforcement strategies are available. The 
final case study in this paper demonstrates the potential of these “soft” en- 
forcement strategies. The proven success of these soft strategies, in turn, can 
support the argument for granting more robust and effective powers. 

Central Coast Nations have been formally expressing concerns to DFO 
about declining food, social, and ceremonial (FSC) catch rates for a var- 
iety of species, including Dungeness crab, since 2007. In 2014, the Kitasoo/ 
Xai’xais and the three other member nations of the Central Coast Indigenous 
Resource Alliance (CCIRA)—Heiltsuk, Nuxalk, and Wuikinuxv—proposed 
a network of Dungeness crab closure areas to combat the decline in stocks 
and to meet conservation and community needs. The nations shared the no- 
tice of closures, declared under Indigenous law, with the DFO. At the time, 
the DFO denied the necessity for closure areas, citing a lack of evidence. 

In response, the Kitasoo/Xai’xais along with the other CCIRA nations 
and collaborating scientists developed (and raised money to pay for) an 
experiment to examine fishery effects on crab populations. One key aspect 
of the experiment was the maintenance of ten scientific closure areas—the 
control groups that measured the effect of harvest pressure. The study com- 
pared these sites to ten open sites. The nations used traditional knowledge 
to select both open and closed sites. Community input received during the 
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Marine Plan Partnership (MaPP) marine spatial planning process identified 
the closed sites as particularly important for FSC fisheries. 

The results from this study showed that the closures resulted in signifi- 
cant benefits for the crab population. Preliminary results over a ten-month 
period in 2014 showed that both the body size and the numbers of Dungeness 
crab increased at the closed sites. Meanwhile, at the open sites, the size and 
population of crabs decreased.” This suggests that where commercial fishing 
occurs, a decline in numbers and body size of Dungeness crab results. 

The CCIRA nations attempted to negotiate with DFO to have the clos- 
ures imposed under Canadian law. In 2014, however, though requested by the 
First Nations to do so, the DFO chose not to recognize or communicate these 
closures at the time.” 

The nations then directly asked for compliance with the closures from 
commercial and recreational fishers, through contacts during patrols and 
the posting notices of the closures throughout the communities. Compliance 
with the closures was high, in part because the closures were reasonably sized 
and located. Members from the nations also conducted regular patrols as part 
of the Guardian Watchmen program, an Indigenous enforcement and mon- 
itoring program discussed in more detail below. 

In 2016, one of the ten scientific crab closure areas in Mussel Inlet was 
the site of conflict arising from the actions of a commercial fisher and lack of 
action on the part of the DFO. During a routine patrol, Guardian Watchmen 
discovered a number of commercial crab traps set within the closure area and 
informed the DFO. A telephone conference followed, and the DFO agreed to 
contact the fisher and inform him of the closure. According to the DFO, con- 
tact was made, and the fisher said that he would remove his traps and return 
the crabs to the water. Approximately a week later when the fisher returned for 
his traps, the Guardian Watchmen questioned him, and he claimed that the 
DFO had not contacted him. Following the conversation with the Guardian 
Watchmen, the fisher did move the traps outside the area but failed to re- 
turn approximately three hundred crabs caught inside, potentially impairing 
the experiment. A second teleconference ensued, and the DFO informed the 
Kitasoo/Xai’xais that they would not enforce the scientific closure. 

If DFO had enforced the closure area by removing the traps, or by taking 
action against the fisher, or by allowing the Guardian Watchmen to remove 
the traps, the experimental integrity would not have been risked. As of March 
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2018, DFO has not taken action against the fisher for this violation of the 
scientific closure. 

While some fishing continued in the closed area, the DFO further risked 
relations with the Kitasoo/Xai’xais by threatening to immediately report any 
Kitasoo/Xai’xais enforcement of the closure area to the local RCMP branch. 
Since Guardian Watchmen did not remove the crab traps from the closure 
area (in part because the DFO had allegedly notified the fisher), no report was 
made. However, the DFO did notify RCMP about the possibility of charges 
being laid against Guardian Watchmen, which resulted in local officers visit- 
ing the resource stewardship director of Kitasoo/Xai’xais at home to advise 
him of their mandate and responsibility. These tactics hindered the Guardian 
Watchmen’s ability to enforce the scientific closure areas declared under 
Indigenous law. 

The DFO finally recognized these closed areas in the 2018/2019 Integrated 
Fisheries Management Plan for Crab by Trap fishing.” 

One conclusion from the study was the value of Indigenous management. 
The study results “provided evidence that fishery closures declared under 
Indigenous law— effectively social agreements between First Nations and the 
public without the benefit of federal legislation—could solve a marine con- 
servation problem, albeit temporarily.”” Indigenous laws and guidance from 
hereditary chiefs are foundational to the 2017 Kitasoo/Xai’xais Management 
Plan for Pacific Herring, which cites stories and principles from the nation’s 
Indigenous law archives.” 

The efficacy of such Indigenous management ultimately rests on the 
power to conserve wielded by Indigenous nations. Without the ability to en- 
force their conservation decisions in the real world, such decisions will re- 
main merely symbolic or theoretical. The power to conserve need not come 
from the state. Indeed, this example demonstrates the potential of work- 
ing outside the state, by practicing effective communication and building 
strong relationships, to secure meaningful compliance with Indigenous law. 
Communication and relationships alone, however, can only go so far. State 
recognition of a power to conserve would permit Indigenous guardians to 
wield a full range of robust enforcement powers, which would considerably 
enhance their ability to put Indigenous law into practice. 
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JUDICIAL RESPONSES AID THE BRAIDING TOGETHER OF 
INDIGENOUS AND CANADIAN FISHERIES CONSERVATION LAW 
The recognition of each of the three legal principles discussed above presents 
unique challenges. Each has already received varying levels of recognition 
from the courts—from implicit recognition for the duty to conserve to con- 
tinued intransigence in failing to acknowledge the authority of Indigenous 
people to make effective conservation decisions of their own and enforce 
them in the world. 

Overall, the jurisprudence has been disappointing in this area. The case 
law has placed so many hurdles in the way of recognizing even the most 
basic of Aboriginal rights, that it may legitimately be asked whether the in- 
terpretation of section 35 rights has not subverted its acknowledged purpose 
of reconciliation.” Indeed, many cases explore the conditions needed for the 
government to justify infringing Aboriginal rights, rather than giving equal 
weight to Indigenous legal traditions. Numerous cases illustrate examples of 
legislation or regulations found to constitute a prima facie infringement of or 
interference with an Aboriginal right to fish, including fishing closures,” gear 
restrictions,” prohibitions against fishing in a traditional fishing territory, re- 
quirements to obtain a permit for a traditionally harvested species of spawn- 
on-kelp,”* limits on the method, timing or extent of fishing,” imposing a user 
fee,” limiting the amount harvested through the exercise of a commercial 
right,” and a blanket prohibition on fishing without a licence.” 

At the same time, each of the three principles discussed above can be 
derived from established doctrines already endorsed by the courts and en- 
shrined within the constitution. There is no need for a judicial revolution to 
achieve substantial change—instead, what is needed is an appropriate and 
informed regard for the legitimacy of Indigenous law. It bears repeating that 
the authority of Indigenous nations to govern their territory is inherent and 
does not depend on recognition from the Canadian state. 

Still, there is potential for immense change, even within the confines of 
the otherwise conservative legal system in Canada. At present, however, this 
potential has mostly gone unrealized. 
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Three Statutory and Policy Responses to Recognize 
Indigenous Authority to Fisheries in British Columbia 
The urgent imperatives of reconciliation and conservation demand a swifter 
response. There is no need to rely on the slow progress of the common law 
to make space for Indigenous law in Canada. Indeed, there are a number of 
statutory and policy responses Canadian governments can take in the nearer 
term to recognize Indigenous law and authority over fisheries. 

Three of these possible Canadian legal responses are touched upon here: 
formal recognition of Indigenous law and authority through the Fisheries 
Act; the use of joint fisheries management boards, which may apply both 
Indigenous and Canadian law; and enforcement of Canadian and Indigenous 
law by the Guardian Watchmen. On their own, these responses will not 
address the fundamental injustice of the Crown’s unfounded assertion of 
sovereignty and authority over the lands and waters of Canada. There are, of 
course, many alternative responses. 

Indigenous nations and the DFO are also exploring other responses, such 
as the negotiation of fisheries enforcement Memoranda of Understanding, 
protocols, and management plans that satisfy both Canadian and Indigenous 
law, which in many cases are not mutually exclusive. 

Marine spatial planning conducted by the MaPP, which resulted in com- 
pleted plans for the north and central British Columbia coasts based on both 
Canadian and Indigenous legal principles, is another promising response to 
the challenges of ocean management.® 

Canada can draw on innovative models for recognizing Indigenous law 
and authority over fisheries in other countries. An example is the Hawai’ian 
government-designated community-based subsistence fishery areas (CBSFAs) 
to incorporate customary Indigenous laws related to fisheries into Hawai’ ian 
state law.*4 In New Zealand, state law now allows mataitai reserves “to recog- 
nize and provide for Maori customary marine management practices, includ- 
ing food gathering.”* Though not without criticisms, these examples provide 
possibilities for Indigenous nations and Canada to explore in the coming 
years. 

In addition to strong moral imperatives, the three Canadian legal re- 
sponses discussed below present possible short-term solutions in the face of 
broader systemic issues. 
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FISHERIES ACT RECOGNITION OF TREATY RIGHTS/INDIGENOUS 
LAW 

There are several ways to amend the Fisheries Act to better recognize and 
uphold Indigenous authority and laws. 

One example is recognizing the authority of more Indigenous nations 
to enact their own fisheries laws. Modern treaties may recognize the author- 
ity of a First Nation to enact certain laws in relation to fisheries. The federal 
Fisheries Act grants powers to enforce certain Indigenous fisheries laws as 
recognized in select final agreements. For example, a fishery officer or fishery 
guardian may enforce Nisga’a laws made under the Fisheries Chapter of the 
Nisga’a Final Agreement given effect by the Nisga'a Final Agreement Act. The 
power also extends to Tlaamin Laws, Tsawwassen Laws, and Maanulth Laws, 
as defined in their respective Final Agreement Acts.*® 

This section of the Fisheries Act could cover other nations’ laws, outside 
of the Treaty process. Features of the Indigenous laws that could be legislated 
would be determined through nation-to-nation dialogue and might include 
the territorial scope and the importance of territoriality,” decision-making 
processes, and respect for non-human life.** 

There are several ways to incorporate a broader recognition of Indigenous 
laws and authority into the Fisheries Act. The limited review of the Act com- 
pleted in 2019 did not significantly address this issue. 

Recently, the government announced a fisheries initiative with the 
National Indigenous Fisheries Institute, which could address this topic. 
Another venue could have been the federal “Review of Laws and Policies 
Related to Indigenous Peoples” initiative. A Working Group of Cabinet 
Ministers, chaired by the minister of justice seeks to “ensure that the Crown 
is meeting its constitutional obligations with respect to Aboriginal and treaty 
rights; adhering to international human rights standards, including the United 
Nations Declaration on the Rights of Indigenous Peoples; and supporting 
the implementation of the Truth and Reconciliation Commission’s Calls to 
Action.”* This initiative was cancelled in 2018 when the prime minister re- 
placed the working group with the Cabinet Committee on Reconciliation. 

One of the key calls to action from the Truth and Reconciliation 
Commission (TRC) is the adoption of the UNDRIP into Canadian law. 
The federal government has pledged to fully implement the UNDRIP into 
Canadian law” and has fulfilled its pledge as the UNDRIP Act was passed 
and received royal assent on 22 June 2021. Several articles of the UNDRIP 
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support the argument for Indigenous decision-making power over fisheries 
and fisheries conservation, including 


Article 18: Indigenous peoples have the right to participate in de- 
cision-making in matters which would affect their rights, through 
representatives chosen by themselves in accordance with their own 
procedures, as well as to maintain and develop their own indigenous 
decision-making institutions. 


Article 29: Indigenous peoples have the right to the conservation and 
protection of the environment and the productive capacity of their 
lands or territories and resources. States shall establish and imple- 
ment assistance programmes for indigenous peoples for such conser- 
vation and protection, without discrimination. 


Article 32: Indigenous peoples have the right to determine and devel- 
op priorities and strategies for the development or use of their lands 
or territories and other resources.” 


Full implementation of the UNDRIP in Canadian law and statutory rec- 
ognition of Indigenous law in the Fisheries Act are both ambitious and im- 
portant undertakings that can change the course of fisheries conservation in 
British Columbia and all of Canada. Following the enactment of the UNDRIP 
Act, the next step is the preparation of the action plan required by Section 6 
of the UNDRIP Act..* The UNDRIP Act contains two pivotal provisions. One, 
the Act mandates the federal government to ensure that the laws of Canada 
are consistent with the requirements set out in UNDRIP and two, the Act lays 
emphasis on the duty of the government to consult with Indigenous peoples 
and obtain the free, prior, and informed consent of Indigenous people in de- 
cision making. However, the effect of the Act on Indigenous peoples is heavily 
dependent on the action plan and all the other implementation measures em- 
ployed by the government.’ 

Douglas Harris’s work highlights the need for these initiatives when he 
speaks of the Heiltsuk’s continuing conflict with the Crown over fisheries 
that centre over “competing territorialities and over the legitimacy of two 
different but increasingly intertwined legal traditions. The Canadian state 
struggles to erase internal boundaries and to absorb another legal regime: 
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Heiltsuks struggle to have their boundaries and their legal traditions recog- 
nized as such; and the SCC, a forum which they share . . . struggles to recon- 
cile Aboriginal rights with the interest of non-Native Canadians.” 


JOINT MANAGEMENT OF FISHERIES 


Creating joint fisheries management bodies designed to implement both 
Canadian and Indigenous laws is another legal response that could help rec- 
ognize Indigenous authority over fisheries and allow space for the two legal 
traditions. 

A type of this body exists along the Pacific coast for fisheries that occur 
within the boundaries of a marine protected area designated under both 
Haida and federal law. The Archipelago Management Board (AMB) in Haida 
Gwaii governs management and operation of the Gwaii Haanas National 
Park Reserve, National Marine Conservation Area Reserve (NMCAR), and 
Haida Heritage Site.” The AMB will develop ecosystem objectives that are 
concentrated on fisheries.” The ecosystem objectives will be an important 
part of the Gwaii Haanas management plan and will be implemented through 
regulation. The Canada National Marine Conservation Areas Act gives the 
federal environment minister general powers to make regulations regarding 
NMCARs; where such regulations affect fisheries, however, they can be made 
only on the recommendation of the minister of fisheries and oceans.” 

The AMB’s role in fisheries has already been tested. In response to the 
dispute over reopening the commercial herring fishery that arose in Haida 
Gwaii, the AMB debated what action to take about the part of the herring 
fishery conducted in NMCAR waters. It recommended that the DFO minister 
keep the herring fishery closed, in accordance with the decision of the CHN. 
However, when the minister decided in favour of re-opening, the AMB’s DFO 
representative had to support the minister’s decision, triggering the first dis- 
pute resolution process in the AMB’s history.'°° This dispute has yet to be 
resolved, but already the resolution process has been helpful to “better define 
the areas of disagreement between the CHN, DFO and Parks Canada.”™ 

In the 2015 Haida herring injunction case, the court found there was “a 
heightened duty for DFO and the minister to accommodate the Haida Nation 
in negotiating and determining the roe herring fishery in Haida Gwaii, given 
the existing Gwaii Haanas Agreement, the unique Haida Gwaii marine con- 
servation area, the ecological concerns, and the duty to foster reconciliation 
with and protection of the constitutional rights of the Haida Nation.” 
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Reflecting on the benefits of the AMB, Jones et al note that “local co-manage- 
ment agreements provide a foundation for place-based management and ex- 
ercise of rights at a meaningful scale” and that “long-term efforts required to 
establish co-management agreements . . . can have important downstream 
effects on the assertion of First Nations rights.” 

Joint bodies explicitly designed for managing fisheries may provide bet- 
ter models for the Pacific Coast. A joint body is one possible way to resolve the 
long-standing dispute between the Nuu-chah-nulth Nations and the Crown 
about commercial fishing rights, which is still not finally decided.'* After 
reviewing the inadequacy of the jurisprudence on Aboriginal fishing rights 
with a focus on this dispute, Professor Joshua Nichols proposes that “[t]he 
most stable outcome would be to establish a territorial boundary in which the 
Nuu-chah-nulth Nations can laterally co-manage the fishery with the DFO 
under the shared and overriding limitation imposed by the need to ensure 
sustainability.” 

The Fisheries Joint Management Committee (FJMC) composed of rep- 
resentatives appointed by the federal and Inuvialuit governments pursuant 
to the 1984 Inuvialuit Final Agreement (IFA) is one model to consider." The 
legal requirements for the minister to implement, reject, or vary an FJMC rec- 
ommendation and to provide written reasons for that response strengthens 
the committee’s advisory role. 

A different fisheries regime is possible. The three case examples dis- 
cussed in this chapter show the momentum for change. Numerous fisheries 
and oceans agreements between the Crown and First Nations in British 
Columbia also demonstrate momentum towards fisheries co-governance, 
such as the Reconciliation Framework Agreement for Fisheries Resources,” 
the joint Haida-federal decision to close SGaan Kinghlas-Bowie Seamount 
Marine Protected Area to all bottom-contact fishing, and the Reconciliation 
Framework for Bioregional Oceans Management and Protection." The trans- 
formation of terrestrial forest and protected area management in the Great 
Bear Rainforest (GBR), “one of the most robust examples of agreements that 
move toward reconciliation by promoting ecosystem protection in the GBR 
and fostering economic development and social well-being for First Nations 
and local communities in the region” over the past two decades, is another 
potent example of the type of change that is needed.” 

Canada can also learn from marine shared—decision-making models in 
other countries. For example, in New Zealand, in local fishery areas called 


124 ENVIRONMENT IN THE COURTROOM II 


taiapure, “Maori participate in the management, including in the formula- 
tion of regulations for management of the fish.” 

To braid Indigenous and Canadian law together in a meaningful way, 
Indigenous nations and the Crown should co-create joint bodies using a pro- 
cess that is equally informed by Indigenous perspectives and laws. 


ENFORCEMENT OF CANADIAN AND INDIGENOUS LAW BY THE 
GUARDIAN WATCHMEN 

Indigenous guardians are people who work for their Indigenous nations to 
“monitor and protect the lands and waters on their territory to ensure a vi- 
brant future for generations to come.”"* The number of guardian programs 
across the country is growing. One such program is the “Coastal Guardian 
Watchmen,” an identifier and brand created by an alliance of Indigenous 
nations currently administered by the Coastal First Nations—Great Bear 
Initiative (GBI). One of the main goals of the GBI is for nations to work 
together to rebuild and exercise their inherent authority over marine and 
terrestrial territories. Guardian Watchmen derive “authority and jurisdiction 
from [their] traditional laws to manage and safeguard the lands and waters of 
our territories for the health of future generations.”"* 

Coastal Guardian Watchmen range in title from resource technicians 
and fisheries guardians to park rangers and community watchmen. The 
program has steadily grown since 2005 and now includes an extensive two- 
year First Nations Stewardship Technicians Training Program. The Coastal 
Guardian Watchmen program has been successful at getting eyes and ears on 
the territory every day. The Guardians on the ground and the water enforce- 
ment presence can augment the enforcement efforts of federal and provincial 
enforcement officers. 

However, as explored in the example from Kitasoo/Xai’xais territory, 
there are situations when enforcement powers are required to ensure fishers 
comply with laws. With a few exceptions, the federal government has yet to 
formally recognize the authority of Guardian Watchmen to enforce Canadian 
and Indigenous laws. As such, questions about the extent of the authority of 
Guardian Watchmen to enforce Canadian and/or Indigenous law remain un- 
resolved, resulting in ongoing conflicts. 

Despite the federal government’s mandate under the Fisheries Act to con- 
serve fish, there are insufficient resources devoted to enforcement of fisheries 
laws. The lack of enforcement is notable in the absence of DFO patrols in 
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Kitasoo/Xai’xais territory and a resulting enforcement vacuum. To help fill 
the gap, Kitasoo/Xai’xais Guardian Watchmen carry out some of the duties 
of federal fisheries officers, particularly patrol and observation. The Guardian 
Watchmen, who have a substantial presence in the territory, provide direct 
and detailed evidence of Fisheries Act violations to the DFO. However, after 
the Guardian Watchmen report infractions, the DFO may decide not to en- 
force its regulations. 

The Guardian Watchmen came face-to-face with this inability to enforce 
Fisheries Act violations in 2016 when they documented a commercial crab 
vessel violating the eighteen-day maximum soak time for crab traps. The 
Guardian Watchmen informed the DFO of the violation. Still, the DFO failed 
to remove the traps, informally indicated that it would not enforce over-soak 
violations, and indicated that the Guardian Watchmen could be charged 
under the Fisheries Act if they pulled the traps. This approach fostered dis- 
trust and doubt in the DFO’s ability to protect the resource, but fortunately, 
it may be shifting. The DFO has now charged the captain of the vessel, who 
pleaded guilty when he learned that the Guardian Watchmen who initial- 
ly provided the information about the infraction had been subpoenaed by 
government lawyers to testify. This outcome shows promise, but it does not 
address the immediate enforcement that was necessary to prevent the crabs 
in the over-soaked traps from dying. 

Though the Guardian Watchmen currently have little recognized, for- 
mal authority to enforce Canadian law, the organization has the potential to 
undertake uniquely Indigenous enforcement, empowering these nations to 
steward their traditional marine territories according to their priorities and 
legal traditions. In New Zealand, Maori guardians can participate in fisheries 
management of their territory and have formal enforcement powers.” In 
Australia, the federal government has invested in the “Working on Country” 
program that trains and employs Indigenous rangers to patrol their terri- 
tories.” In Canada, formal recognition of the enforcement authority of the 
Guardian Watchmen could be one way to improve conservation outcomes 
for fisheries. 


Conclusion 


This chapter highlighted recent conflicts between Indigenous and Canadian 
federal government management of fisheries on the north and central Pacific 
Coast and Haida Gwaii. The cases reflect underlying disputes over the 
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authority to manage fisheries as well as competition between “two different 
but increasingly intertwined legal traditions.”"’ These cases point the way to a 
new conception of the relationship between Indigenous and colonial systems 
of conservation. Three legal principles express this new relationship: the duty 
to conserve, the right to conserve, and the power to conserve. 

Canadian fisheries law is entrenched in the colonial legal system. It was 
established, in part, to disenfranchise Indigenous people and consolidate 
fisheries management power in the Canadian state. Decolonization of this 
body of law is needed to reflect changes in the interpretation of Aboriginal 
rights in the Constitution and to uphold Canada’s recent promise to ensure 
Canadian laws conform with the UNDRIP. 

As Professor Gordon Christie describes: 


If one were to employ the metaphor of braiding laws together, the 
image would then be of separate parties—the Crown and numer- 
ous distinct Indigenous communities—each enjoying authority over 
some common territory, each coming to the exercise of braiding with 
their own strands of law, and together having to work out how state 
law and Indigenous law could be interwoven, with guidance from 
international law, to form a single, strong rope.’”° 


There are many possible ways to braid together Indigenous and Canadian 
law for fisheries management. At the heart of all of these paths is recogni- 
tion of the legitimacy of Indigenous law authority over fisheries in Canadian 
law. All of these responses require a shift from “consolidated access and 
regional-scale strategies to increasingly local-scale approaches that can better 
achieve conservation outcomes and benefits for First Nation communities.”™ 

The benefits of braiding together Indigenous, Canadian, and inter- 
national law, we argue, are manifold. Conservation is a political, as well as 
an ecological practice. Two centuries of state-controlled conservation efforts 
have caused untold damage both to Indigenous nations and to the ecological 
systems on which they depend. Their history is inextricably linked. So too, 
this chapter suggests, is their future. Collaborating with Indigenous nations 
as equal partners in marine conservation is an important step in beginning to 
heal the linked political and ecological harms caused by centuries of colonial- 
ism. Indigenous legal traditions can and should play a critical role in fisheries 
management and environmental governance more generally in Canada.'” 
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As Chief Doug Neasloss of Kitasoo/Xai’xais notes, “the Kitasoo/Xai’xais and 
their neighbours have been making and enforcing fisheries management de- 
cisions for thousands of years. Canada should take advantage of the Kitasoo/ 
Xai’xais’ willingness, knowledge, and ability to steward fisheries resources, 
by working with it not against it.” 
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LNG-Fuelled Vessels— 
Environmentally Friendly Ships for 
the Arctic 


Peter Pamel' and Robert C. Wilkins? 


Introduction 

This chapter was written for the October 2016 Canadian Institute of Resources 
Law Symposium and reflected the perspective and context at that time. A 
postscript has been added to provide updates on the current state of affairs in 
relation to the use of liquefied natural gas (LNG) as fuel for vessels. It has been 
prepared following the same structure and using the same subheadings as the 
original paper for ease of reference. In addition, the information reflected in 
this postscript does not reflect the impact that the current global COVID-19 
pandemic has had and will continue to have on the supply and pricing of LNG 
or the marine trade. 


Background: What Is LNG and Why Are We Talking 
about It Now? 


AIR POLLUTION RESTRICTIONS: INTERNATIONAL CONVENTION 
FOR THE PREVENTION OF POLLUTION FROM SHIPS, EMISSION 
CONTROL AREAS, AND THE EUROPEAN UNION 

IMO 2020 (International Maritime Organization 2020) is the term used to 
describe the next step of the implementation of the regulations to Annex VI 
of the International Convention for the Prevention of Pollution from Ships 
(MARPOL), which, as of January 1, 2020, includes reducing the global sulphur 
content in fuel to 0.5 percent.’ 
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To achieve this objective, ships will be required to use fuel oils with sul- 
phur content of less than 0.5 percent mass by mass, compliant exhaust gas 
cleaning systems (EGCS or scrubbers),* or non-fuel oil alternatives such as 
LNG. Carriage of non-compliant fuel oil for combustion purposes for propul- 
sion onboard a ship (unless fitted with scrubbers) is also prohibited. 

Since January 1, 2015, the sulphur limit for fuel oil used by ships operating 
in emission control areas (ECAs) designated by the IMO for the control of 
sulphur oxides has been 0.10 percent mass by mass. The IMO 2020 does not 
affect these ECAs. 

There are now four designated ECAs in effect globally: 


1. Baltic Sea area; 
2. North Sea area; 


3. the North American ECA running along the eastern and west- 
ern coasts of Canada, the United States (including southeast 
Alaska and the main Hawaiian Islands), and France (for Saint- 
Pierre and Miquelon) and extends some 200 nautical miles from 
the coastline, but below 60 degrees north latitude;° and 


4. the United States Caribbean Sea ECA, covering certain waters 
adjacent to the coasts of Puerto Rico and the US Virgin Islands; 


LNG INVESTMENT 


Currently, a regasification terminal in Saint John, New Brunswick, operated 
by Canaport LNG, is the only such terminal in Canada; however, several 
LNG export facilities have been proposed: thirteen in British Columbia, two 
in Quebec, and three in Nova Scotia, while long-term export licences have 
been issued to twenty-four LNG projects since 2011.9 

Investment in LNG facilities has increased with demand. Total invest- 
ment in LNG, according to the International Energy Agency (IEA), reached 
$50 billion in 2019, primarily in the United States and Canada. Moreover, 
according to the predictions of McKinsey & Company, expansion in the gas 
and LNG markets will continue, with LNG demand expected to increase 3.6 
percent per year to 2035." 
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LEGAL FRAMEWORK 


To ensure compliance with the new measures, the IMO’s Marine Environment 
Protection Committee (MEPC) released the “2019 Guidelines for Consistent 
Implementation of the 05 percent Sulphur Limit under MARPOL Annex 
VI’ (Guidelines) to provide guidance to state parties, as the enforcement, 
compliance, and monitoring of the IMO 2020 sulphur limit is the responsib- 
ility of the state parties (including both flag states and port states) that have 
ratified MARPOL and acceded to Annex VI. 

These Guidelines were adopted for port state control under MARPOL 
Annex VI, chapter 3, providing updated enforcement guidance for provisions 
including Regulation 13, “nitrogen oxides” and Regulation 14, “sulphur oxides 
and particulate matter.” Port states should take appropriate measures to en- 
sure compliance, such as conducting initial inspections based on documents 
and other possible materials, including remote sensing and portable devices. 
Given “clear grounds” to conduct a more detailed inspection, the port state 
may conduct sample analysis and other detailed inspections to verify compli- 
ance to the regulation, as appropriate. If the ship is non-compliant with the 
IMO 2020, the port state may prevent it from sailing until it takes measures 
to achieve compliance and should report a non-compliant ship to the flag 
state. In case of fuel oil non-availability, the ship must notify the port or flag 
state. This notification is commonly referred to as a Fuel Oil Non-Availability 
Report (FONAR). 

In addition, on January 1, 2017, the IMO’s International Code for Ships 
Operating in Polar Waters (Polar Code) came into effect, which includes 
amendments to MARPOL to add stricter discharge requirements, including 
prohibitions on discharges of oil and noxious liquid substances in Arctic wat- 
ers. The Polar Code prompted the adoption, in Canada, of the Arctic Shipping 
Safety and Pollution Prevention Regulations. The Polar Code and Canada’s 
new regulations include a variety of safety and pollution prevention meas- 
ures, including those related to vessel design and equipment, vessel oper- 
ations, and crew training. Drawing from decades of experience as an Arctic 
regulator, Canada played a key leadership role in developing the Polar Code 
at the IMO.* 

Furthermore, the use and carriage of heavy fuel oil (HFO) is banned in 
Antarctic waters under MARPOL, and the IMO Polar Code recommends that 
states follow the same practice in the Arctic. The IMO has agreed on a draft 
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regulation that would phase out the use and carriage of HFO in the Arctic. 
The draft regulation, which moved forward for consideration by the MEPC 
in October 2020 (MEPC 76), allows for the continued use of HFO until July 
1, 2024.” 

Moreover, Transport Canada has issued a policy, “Requirements for 
Vessels Using Natural Gas as Fuel,” which came into force on July 28, 2017, 
addressing the need to clarify and provide guidance on the requirements 
involved in designing and constructing natural gas-fuelled vessels, 24 m in 
length or longer, under the Canadian flag. This policy establishes how the 
International Code of Safety for Ships Using Gases or Other Low Flashpoint 
Fuels” (IGF Code), which is a sub-instrument of the International Convention 
for the Safety of Life at Sea (SOLAS), will be applied to vessels under the 
Canadian flag.*° 

A permit from the Canada Energy Regulator (CER) is required to export 
LNG from Canada.” Bill C-69 replaced the National Energy Board (NEB) 
with the CER and implemented the new Impact Assessment Act (IAA),” 
replacing the Canadian Environmental Assessment Act, 2012 (CEAA 2012). 
Regulations such as the Designated Classes of Projects Order® and the Physical 
Activities Regulations, which identify projects that will require federal re- 
view under IAA, and the Information and Management of Time Regulations,” 
which identifies information to be submitted and criteria for setting, man- 
aging, and suspending time limits along, with Bill C-68 and Bill C-69, came 
into force on August 28, 2019.”° 


Advantages and Challenges for Using LNG as Vessel 
Fuel 

There are varying reports on the advantages of using LNG as a marine fuel. 
Despite the clear advantages in most aspects, such use is not without its 
challenges. 

The life cycle greenhouse gas (GHG) emissions of LNG are estimated 
to be 6 to 10 percent less than emissions from HFO, which is currently the 
most commonly used shipping fuel.” However, some environmentalists 
have raised concerns in relation to “methane slips,” the release of natural gas 
(methane) inadvertently into the atmosphere through leaks, which has up to 
twenty-five times the climate warming effect of carbon dioxide. For example, 
the International Council on Clean Transportation reported that LNG use 
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as fuel would emit between 70 and 82 percent more GHG emissions over the 
short-term compared to clean distillate fuels, mainly due to methane slips.”* 

Despite the challenges, there is an increasing availability of natural gas 
sources and a significant number of first-movers initiatives with a growing 
number of ships adopting LNG as fuel.” In addition, efficient engines, careful 
LNG transfer procedures, and proper education and training can significant- 
ly reduce the amount of methane slip that occurs during ship refuelling and 
operating, increasing the benefit of using LNG as a marine fuel. 


SHIP DESIGN 


LNG as a marine fuel is currently being used in certain vessels, usually in 
LNG carriers, which use natural boil-off of LNG to supply their engines. 
However, this approach has started to spread over other types of vessels, such 
as ferries, containerships, tankers, and offshore vessels, and the number of 
shipping companies ordering new buildings with LNG as a marine fuel is 
increasing.*° 


BUNKERING FACILITIES 


In 2017, according to the company DNV, sixty locations in Singapore, the 
Middle East, Europe, and the Caribbean were capable of supplying LNG. As 
of 2019, according to the industry-coalition organization SEA-LNG, nine- 
ty-three ports were able to deliver LNG. An additional fifty-four ports were 
known to be in the process of preparing facilities to deliver LNG. LNG can 
also be transferred ship to ship; by February 2020, twelve bunkering ves- 
sels were available to deliver LNG, up from six in 2019, and an additional 
twenty-seven had either been ordered or commissioned.” 

In Canada, while the ongoing operation of LNG terminals generally falls 
under provincial regulation, most LNG terminal proposals require both fed- 
eral and provincial environmental assessments and permits. A permit is re- 
quired from Canada’s federal energy regulator to export LNG from Canada. 
In addition, LNG facilities are classified as industrial sites and must meet all 
federal, provincial, and municipal standards, codes, and safety regulations. 
The Canadian Standards Association (CSA) has a specific standard for LNG 
production, storage, and handling.” This standard establishes essential re- 
quirements for the design, installation, and safe operation of LNG facilities. 
Furthermore, the Constitution Act, 1982 establishes several protections re- 
garding the traditional rights of Aboriginal peoples part of which is anchored 
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on the right to be consulted by government and participate in respect of any 
energy project that may potentially impact on their lives, environment, and 
resources.” 


TRAINING OF CREW MEMBERS 


Amendments to the Standards of Training, Certification, and Watchkeeping 
(STCW), which came into force in January 2017, introduced training for ships 
following the IGF Code. As such, flag states shall ensure that a certificate of 
proficiency is issued to seafarers who are qualified under the STCW. There is 
a provision of equivalency, especially for those who have been onboard LNG 
or gas carriers.* 


LNG-Fuelled Vessels in Operation 

The number of vessels fuelled by LNG has steadily increased. According to 
SEA-LNG, in June 2019, 163 ships were using LNG for fuel, while eight months 
later that number had grown to 175. The number of LNG-fuelled ships on 
order has also grown: in June 2019, 155 had been ordered, and by February 
2020, that number had increased to 203 According to Gibson Shipbrokers, 
between January and April 2021, twenty-seven LNG-fuelled vessels had been 
ordered.** 

Here are a few new examples of LNG-fuelled vessels in operation: 


Containers 
° The Isla Bella, owned by TOTE in partnership with General Dy- 
namics NASSCO, is considered the world’s first LNG-powered 
container ship, the first of two Marlin-class containerships, and 
the largest LNG-powered dry cargo ship.* 


e According to SEA-LNG, “in February 2019, Hapag-Lloyd 
announced it would undertake the world’s first conversion of a 
container ship to LNG. The retrofit of the Sajir was to take place 
in 2020 and presents the opportunity for its 16 LNG-ready sister 
ships to also undergo conversion.” 


° In September 2019, the CMA CGM Jacques Saadeé, with a 
23,000 twenty-foot equivalent unit capacity, became the largest 
LNG-fuelled container ship in the world. By 2022, CMA CGM, 
the container transportation and shipping company, plans to 
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have eight additional LNG-fuelled containerships of the same 
capacity, and an additional eleven with a lower capacity.” 


The largest LNG dual-fuel combination container/roll-on-roll- 
off ship ever built in the United States entered the fleet of ship- 
ping company Matson Inc. in December 2019.*° 


Pure Car and Truck Carriers 


The first, trans-Atlantic LNG-fuelled pure-car-and-truck carri- 
ers were the Siem Confucius and Siem Aristotle, operated by Siem 
Car Carriers, between Europe and China.” 


As of September 2019, the world’s largest LNG-fuelled pure-car- 
and-truck carrier had been ordered by the company NYK and 
would be the first large LNG-fuelled pure-car-and-truck carrier 
to be built in Japan. 


Tankers 


In December 2019, the oil firm Petronas announced that its the 
shipping division planned to convert half of its oil tanker fleet 
(which included sixty vessels) to dual-fuel LNG by 2030.% 


The Creole Spirit, an LNG tanker built in 2016, with its two- 
stroke engine technology is termed the world’s most efficient 
LNG ship with the lowest freight cost per unit. In addition to 
the engine, “the reduction in the number of cylinders requir- 
ing overhaul, the reduction in the size of the complex electrical 
systems and the introduction of a passive partial reliquefaction 
system contribute towards improving the overall efficiency and 
reducing cost.” 44 


Cruise & Ferry 


The US cruise ship operator Carnival’s 20-deck Aidanova be- 
came the world’s first cruise ship fully fuelled by LNG. Propelled 
by four dual-fuel engines, it runs on LNG 98 percent of the time, 
even though it still carries marine gas oil for safety reasons.” 
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BC Ferries, as of 2019, already had two ships running on LNG. 
As part of its fleet renewal, it plans to build an additional five 
LNG-fuelled ferries.** 


The first cruise ship based in North America to be fuelled by 
LNG, and also Carnival Cruise Line’s largest, the Mardi Gras, 
was set to debut in 2020. At the time of writing, Carnival Cruise 
Lines planned to deliver a second LNG-fuelled cruise ship to the 
brand by 2022.7 


MSC Cruises’ LNG-fuelled Grandiosa was launched on No- 
vember 10, 2019. Capable of accommodating more than 6,000 
passengers on its Mediterranean tours, the Grandiosa is one of 
example of a trend toward first-class ships powered by LNG.** 


The world’s largest LNG-fuelled roll-on/roll-off ferry will be op- 
erated by the Australian company, SeaRoad, following comple- 
tion of construction in Germany.” 


Conclusion 


Over the next thirty years, the Conference Board of Canada estimates that 
adding 30 million tons per year of LNG to the export market will also add 
approximately $7.4 billion to the national economy and create an average of 
65,000 jobs annually.° The Norwegian company, DNV, predicts that LNG 
will dominate ship fuelling by 2050." Beside the potential for economic de- 
velopment, the creation of afore-discussed initiatives and policy instruments, 
together with conscious practical implementation of the shift to use LNG 
for vessels, will also foster regulatory efforts for the protection of the Arctic 


environment. 
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Justice Pamel was appointed to the Federal Court on May 2, 2019. He is no longer a 
partner with the Shipping Group at Borden Ladner Gervais. The authors would like 
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Going with the Flow: Tidal 
Regulation in Atlantic Canada 


Catherine A. LeBlanc’ and Christopher J. Stewart? 


Increased demand for renewable energy has led to an interest in the immense 
potential for tidal energy development in Atlantic Canada. Unlike the sun 
or the wind, tides are predictable and easier to integrate into existing power 
distribution systems However, the powerful tides have not made it easy for 
baseline data collection or technology testing.* The many unknowns com- 
bined with a multitude of stakeholders and government jurisdictions have 
led to questions on how to adequately and effectively regulate tidal develop- 
ment. It has been said that “tide and time wait for none.” Are regulators doing 
enough to keep up with the flow? 


Tidal Power Generation 

There are two main types of tidal power generation: tidal range and in-stream. 
A tidal range system generates power through the difference in the height of 
the water and can be in the form of a dam, barrage, or lagoon. In contrast, in- 
stream tidal energy is generated by the open flow of water through turbines.‘ 
In-stream turbines can be installed one at a time and are easier to remove 
than tidal-range barrages’ The Fundy Ocean Research Centre for Energy 
(FORCE) has secured multiple berths located in the Minas Passage on Nova 
Scotia’s Fundy Coast in which developers can test their in-stream turbines. 
‘These berths have created international interest in tidal energy development 
in Atlantic Canada. 
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Who’s in Charge? 

It may be surprising to learn that maritime boundaries in Atlantic Canada 
are not clearly defined. This includes federal-provincial as well as interprov- 
incial boundaries.’ Even within provincial waters, both federal and provin- 
cial governments have jurisdiction.’ Municipal governments may also require 
certain permits and licences for tidal power generation. Within the multiple 
levels of government, certain environmental reviews seem to overlap. It is 
only in recognizing the perspective and expertise of each stakeholder, wheth- 
er the various levels of government or other organizations, that tidal power 
regulation can be purposeful and effective. 


FEDERAL REGULATION 


Although provincial governments have jurisdiction over power-generation 
facilities, there are many aspects of tidal power that fall under federal author- 
ity. The legislation listed in Table 8.1 provides a general overview of the types 
of federal requirements that would apply to a tidal project. For example, any 
in-stream tidal project of 50 MW or more would trigger an environmental 
assessment under the Impact Assessment Act (IAA). This environmental as- 
sessment may be completed under the auspices of a “Responsible Authority” 
such as the Canada Energy Regulator (formerly the National Energy Board).” 
Smaller tidal projects may also require environmental assessments under 
the IAA where there is significant public concern or environmental effects.” 
Additionally, tidal projects would require permits such as those required 
under the Fisheries Act? and the Canadian Navigable Waters Act.“ 

Under the IAA, consultation and cooperation between departments and 
with other levels of government is required as part of the environmental 
assessment.” 
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Table 8.1 Federal regulatory overview 


IAA, 2019! 


Environmental assessment if over 
50 MW 


Canadian Energy Regulator Act? 


Approval for inter-provincial 
power lines 


Canadian Navigable Waters Act? 


Permit—watercourse alteration 


Species at Risk Act* 


Permit—interference with species 
at risk 


Migratory Birds Convention Act? 


Permit—interference with 
migratory birds 


Fisheries Act® 


Permit—interference with fish 


Oceans Act’ 


Ocean management 


Canada National Marine Conservation Protection of designated 
Areas Act® conservation areas 


Canada Shipping Act 20079 


Shipping requirements 


Canadian Environmental Protection Act® |Permit—ocean disposal 


Supra note 10. 

Canadian Energy Regulator Act, SC 2019, c 28, pt 4. 

Supra note 14. 

Species at Risk Act, SC 2002, c 29. 

Migratory Birds Convention Act, SC 1994, € 22, $ 5. 

Supra note 13. 

Oceans Act, SC 1996, € 31. 

Canada National Marine Conservation Areas Act, SC 2002, c 18. 
Canada Shipping Act, 2001, SC 2001, € 26. 

10 Canadian Environmental Protection Act, 1999, SC 1999, € 33. 
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PROVINCIAL REGULATION 


In Atlantic Canada, each province has chosen a different approach to tidal 
power development and regulation. In 2012, the PEI Energy Commission de- 
termined that tidal development costs could be “prohibitively high” for the 
province, although it remained open to future reassessment." Similar conclu- 
sions were reached in Newfoundland & Labrador.” In the meantime, the prov- 
ince was willing to share its knowledge and experience in dealing with hostile 
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Table 8.2 New Brunswick regulatory overview 


Clean Environment Act! Environmental assessment if power 
facility over 3 MW 
Electricity Act? Application for power facility 
Crown Lands and Forests Act? License/leases for Crown land 
Heritage Conservation Act* Protection of historic sites 
Fish and Wildlife Act® Protection of fish and wildlife 
Species at Risk Act® Permit—interference with species at risk 
NB Policy’ Guideline—tidal regulation 
Submerged Land Policy® Guideline—underwater structure 
regulation 
Coastal Areas Protection Policy? Guideline—coastal protection 
1 Clean Environment Act, RSNB 1973, c C-6. 
2 Electricity Act, SNB 2013, € 7. 
3 Crown Lands and Forests Act, SNB 1980, c C-38.1. 
4 Heritage Conservation Act, SNB 2009, c H-4.05. 
5 Fish and Wildlife Act, SNB 1980, c F-14.1. 
6 Species at Risk Act, RSNB 2012, c 6. 
7 Government of New Brunswick, “Natural Resources and Energy Development”, online: 


Government of New Brunswick <www2.gnb.ca/content/dam/gnb/Departments/nr-rn/pdf/en/ 
Publications/CLMo222009.pdf>. 

8 Government of New Brunswick, “Natural Resources and Energy Development”, online: 
Government of New Brunswick <wwwz2.gnb.ca/content/dam/gnb/Departments/nr-rn/pdf/en/ 
Publications/CLMo142004.pdf>. 

9 Government of New Brunswick, “Natural Resources and Energy Development”, online: 
Government of New Brunswick <www2.gnb.ca/content/dam/gnb/Departments/nr-rn/pdf/en/ 
Publications/CoastalFacts.pdf>. 


environments.” In New Brunswick and Nova Scotia, the powerful tides of the 
Bay of Fundy have led to a more active involvement in tidal power development. 


New Brunswick 

The province of New Brunswick has required that, by 2020, 40 percent of 
in-province electricity sales must be from renewable resources.” In support of 
tidal power development, the province created the Allocation of Crown Lands 
for Tidal In-Stream Energy Conversion Projects (NB Policy) in 2011 which 
replaced a prior interim policy.” Under the NB Policy, different regulation 
parameters would be applied to each stage of the project.” These projects 
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Table 8.3 Nova Scotia regulatory overview 


Environment Act Environmental assessment if over 2 MW 
MRA? Tidal project permit 

Electricity Act® Tidal project approval 

Crown Lands Act* Leases/permits for Crown land 

Special Places Protection Act® Protection of historic sites 


Wilderness Areas Protection Act® Authorization of the minister required 


Endangered Species Act’ Permit—interference with endangered 
species 

Beaches Act® Permit—structures located on the beach 

Statement of Best Practices for Guideline—tidal regulation 


In-Stream Tidal Energy? 


Environment Act, SNS 1994-95, c 1 [Environment Act]. 

MRA, supra note 47. 

Electricity Act, SNS 2004, € 25. 

Crown Lands Act, RSNS 1989, c 114. 

Special Places Protection Act, RS, c 438. 

Wilderness Areas Protection Act, 1998, c 27. 

Endangered Species Act, SNS 1998, c 11. 

Beaches Act, RS, c 32. 

Nova Scotia Department of Energy and Marine Renewables, “Statement of Best Practices for In- 
Stream Tidal Energy Development & Operation: Standards and Practices For In-Stream Tidal 
Energy” online: Nova Scotia Department of Energy and Marine Renewables <energy.novascotia. 
ca/sites/default/files/Statement%200f%20Best%20Practices%20Booklet.pdf>. 
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would also be subject to provincial legislation as shown in Table 8.2. Since the 
creation of the NB Policy in 2011, tidal power development in New Brunswick 
has remained stagnant over recent years. However, a recent summit held in 
Saint John may create a surge of interest in this type of energy generation.” 


Nova Scotia 

Similar to New Brunswick, the province of Nova Scotia has also set a goal 
of 40 percent of renewable energy by 2020.3 However, contrary to its neigh- 
bouring province, Nova Scotia has forged ahead with tidal-specific regu- 
lation.* The regulations under the Nova Scotia Environment Act and the 
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Electricity Act set out environmental requirements based on the size of the 
tidal project. The province has also established a guaranteed feed-in tariff 
(FIT) with the province-wide electrical utility for commercial development 
and community-owned projects (COMFIT),”* although the latter has since 
been closed because of high costs.” Nova Scotia also recently introduced the 
Marine Renewable-energy Act (MRA). The MRA has provided a legislative 
framework for a tidal project permit system. An overview of Nova Scotia 
legislation applicable to tidal projects is included at Table 8.3. 

The first major in-stream tidal project in Atlantic Canada was the in- 
stallation of the FORCE demonstration site in the Minas Passage. For the 
project’s environmental assessment, both the federal and provincial gov- 
ernments agreed to collaborate through a “one-window” joint review.” The 
federal Canadian Environmental Assessment Act, 2012 (CEAA 2012, now 
IAA) and Nova Scotia’s Environment Act have specific provisions allowing 
collaboration between governments. The one-window process allows for 
more certainty on behalf of the tidal developer that all applicable permits 
and licences have been requested, as well as reducing time and resources for 
the inter-governmental review where certain sections of review would have 
overlapped if done separately. The provision for a permanent tidal-specific 
one-window committee has since been added to Nova Scotia legislation. 


Marine Area Protection 
Marine areas in Atlantic Canada are home to diverse inhabitants and activ- 
ities. Certain areas are designated for protection through federal legislation, 
such as the Oceans Act or the Species at Risk Act, as well as provincial legis- 
lation. Protected areas may also be designated by organizations, for example, 
the UNESCO Fundy Biosphere Reserve. Aside from protected areas, a po- 
tential tidal project may come into conflict with fishing rights, navigation, 
aquaculture installations, recreational activities, or other energy projects.” 
Different approaches have been brought forward to minimize any poten- 
tial conflicts. Under the NB Policy, a developer must ensure that the proposed 
project does not encroach on other activities and is located at least 100 m 
away from any designated area. The NB Policy also limits tidal projects to a 
maximum output of 7.5 MW in the “Resource High Activity Area” located 
around Grand Manan Island. In contrast, the province of Nova Scotia has 
established a list of Marine Renewable Electricity Areas (MREA) that are 
the most suitable for tidal projects Any addition to the list must undergo a 
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public consultation process and environmental assessment.* Additionally, all 
MREA’s are to be reviewed within twenty years to minimize any impact on 
other marine activities.” 

There have also been concerns expressed over the scope of environmental 
reviews in relation to protected areas. Existing environmental review clas- 
sifications are based on the size of the tidal project2° However, this factor 
does not account for the size of the marine area or the proximity to protected 
areas.” Additionally, in-stream tidal projects can easily be expanded and it 
is important that any initial environmental review take this into considera- 
tion. Further, multiple turbines or projects in one area could create cumu- 
lative effects over time.” Finally, there are also natural changes that occur in 
the marine environment.‘° 


Risk Assessment and Management 

In 2011, a series of models were created to study the environmental effects of 
offshore renewable energy that included in-stream tidal energy.” Although 
these models provided light on the types of environmental risks, there are 
still many unknowns related to risk assessment and management in tidal 
projects. 

Many environmental legislative regimes specify a precautionary ap- 
proach with regard to environmental risks. However, there is certain know- 
ledge that will only be gained when the technology is tested in real circum- 
stances. This type of risk mitigation is known as an adaptive approach.* 

In July 2016, the Fundy Inshore Fisherman’s Association launched a ju- 
dicial review of the Nova Scotia minister of the environment’s decision to 
allow deployment of the Cape Spear Tidal Venture at the FORCE test site.*4 
The judicial review application concerns, among others, the applicability of 
the precautionary and adaptive management approaches within the current 
regulatory system. This case illustrates the difficulties with risk assessment 
in tidal projects and also the importance of consultation. Many stakeholders 
will be closely watching the outcome and implications of the judicial review 
application.‘ 


Future Framework 


It is generally agreed that tidal energy is more environmentally viable than 
traditional energy sources.” However, the many unknowns associated with 
new technology and its effects on the environment raise many questions and 
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concerns. This is where effective regulation can bridge the gap between emer- 
ging technology and renewable energy goals. Regulation must ensure that 
important water resources are protected while also encouraging renewable 
energy initiatives. 

Going forward, an effective regulatory framework will involve continued 
collaboration between all levels of government and other stakeholders. The 
province of Nova Scotia has already specifically provided for tidal develop- 
ment in its legislation, whereas the province of New Brunswick may be left 
behind when commercial tidal development becomes reality. Although it is 
important to establish a regulatory framework, it should be periodically as- 
sessed as technology advances. Atlantic Canada has the opportunity to set 
an example in tidal energy development and this includes providing a frame- 
work to ensure minimal environmental impact. 
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Pressures on the Ocean: Scientific 
Perspective 


Douglas Wallace’ 


Introduction 
A key aspect of the ocean is its fluid motion and connectivity, which means 
that cause and effect (e.g. sources/causes and damages/impacts) are usually 
separated geographically. The legal and courtroom implications and conse- 
quences of this connectivity have commonalities, conceptually, with those 
encountered in areas such as long-range air pollution, water resources, and 
groundwater use/contamination. Dealing with such issues can be complex 
and often slow, in part because of jurisdictional issues but also because of the 
scientific difficulty of attribution (i.e. linking cause with effect). Given that 
legal remedies to conflicts and damages associated with the marine environ- 
ment are complex and slow to establish, it is worth peering into the future and 
looking back on the recent past to identify trends in order to anticipate issues 
that could impact future development, application, or interpretation of legis- 
lation. This type of trend analysis or projection is generally undertaken by the 
scientific community in isolation, sometimes with the subsequent production 
of “Summaries for Policymakers” or other guidance for non-scientists. In this 
paper, I follow this approach and present an overview of ongoing and future 
changes of the marine environment at large scales, which I believe are in- 
creasingly the causes or drivers (“forcings”) for damage and conflicts at local 
and regional scales that end up being litigated in the courtroom. 

Despite having taken the conventional, “isolated” approach for this 
paper, I believe it is becoming necessary to connect legal, enforcement, and 
scientific communities more effectively and regularly in a joint process of 
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envisioning the ocean’s future. Ideally, this would lead to policies and legal 
approaches better suited to altered situations of the future ocean. However, 
such cooperative visioning would also recognize that policy and regulation 
of human activities play an increasingly important role in determining the 
future state of the marine environment. 


The Nature of Ocean Change 

Pressures on the ocean environment are strongly mediated by two main class- 
es of forcing: 1) “direct” human forcing linked to societal change and specific 
human actions, including technology development, population growth, and 
growing demands for living and non-living resources; and 2) “indirect” for- 
cing associated with human activity, especially energy-use and agriculture, 
which with present technologies, impact climate and ecosystems on a global 
scale. 

Direct Human Forcing: Human population is projected to rise to be- 
tween 9.6 and 12.3 billion by the end of this century, with the bulk of the 
growth occurring in Africa.? The low elevation coastal zone (LECZ; elevation 
<1om) was home to 625 million people (c. 10 percent of the global population) 
in 2000 despite representing only 23 percent of global land area? Projections 
under various scenarios suggest that the population of the LECZ will increase 
to between 1 and 1.4 billion by 2060, representing c. 12 percent of the global 
population. Whereas the bulk of the coastal population is located in Asia, the 
most dramatic growth will be in Africa, especially West Africa. In contrast, 
Canada’s coastal population is projected to rise moderately from its 2000 
value of 1.2 million to about 1.6 million in 2060. 

A recent landmark review on “marine defaunation”* noted the widening 
range of direct human pressures on the marine environment. The authors 
suggested that the ocean is starting to experience human alteration of habitat 
analogous to the habitat degradation on land that was set in motion by the in- 
dustrial revolution. Their list of recent developments includes the growth and 
expansion of coastal cities, land reclamation, advancements in seafloor min- 
ing, dredging, oil and gas extraction, tidal/wave energy generation, growth of 
marine transport, and the development of ocean farming, in addition to the 
growth of industrial fishing and bottom trawling that has been underway for 
some time. 

Indirect Forcing: Energy use and resulting future emissions of CO, 
are the subject of representative concentration pathways (RCPs),> which are 
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projections of future pathways of greenhouse gas concentrations and radia- 
tive forcing up to 2100 based on scenarios of socio-economic and techno- 
logical change. The four RCPs (2.6, 4.5, 6, and 8.5) project atmospheric CO, 
levels of c. 400, 500, 600, and 950 ppm respectively by the end of this century. 
These are, in turn, associated with projected warming, sea-level rise, changes 
to ice-cover, and other phenomena (see below for more detail) that are pro- 
jected using climate models.° 

This indirect forcing is global in scope, so that regional and local changes, 
pressures and impacts on the marine environment and individual commun- 
ities are, increasingly, the result of activities that are initiated and ongoing 
far away in both space and time. An obvious example of this is the rapidly 
changing transportation and hunting environment of Canada’s northern 
peoples, which results from climate change and the reduction of Arctic sea 
ice extent. Similarly, property damage due to rising sea-levels cannot be at- 
tributed to specific individuals, organizations, or even countries: the cause is 
of global extent and involves the actions of most humankind. 

Such climate-related changes to the ocean include physical changes such 
as ocean warming, sea-level rise, changes in sea-ice extent and iceberg distri- 
butions and, potentially, changes in the frequency and intensity of storms and 
their large-scale ocean circulation. These physical changes impact, in turn, 
the chemical and biological processes that alter marine ecosystems. However, 
in addition to such changes resulting ultimately from changes in radiative 
forcing, there is additional global-scale forcing associated with the changing 
chemical composition of the atmosphere. In particular, there is considerable 
concern that the ocean’s uptake of anthropogenic CO, and the associated 
decrease in seawater pH, is adversely affecting certain marine species and/or 
life-stages of aquatic organisms. This process of “ocean acidification”’ has po- 
tential implications for corals and other carbonate-shell forming organisms, 
including commercially valuable species such as oysters and related marine 
food chains. Global changes to the nitrogen cycle, especially the long-range 
transport of fixed, bio-available nitrogen from land to remote, nutrient-de- 
ficient ocean “deserts” via atmospheric transport, is now also recognized to 
have the potential to impact marine ecosystems on large scales* in addition to 
the more acute, local impacts of coastal eutrophication. 


9 | Pressures on the Ocean 161 


The Confluence of Simultaneous Change and Marine 
Risk 

Both classes of forcing (direct and indirect) are operating simultaneously and 
globally so that the overall human relationship with the ocean and human 
exposure to marine-related risk, is impacted by both and their confluence. 

On the one hand, technological developments and rapid population and 
economic growth in the coastal zone are altering the ways in which humans 
make use of and interact with the marine environment. These changing uses 
can be causes of conflict, especially where new uses are introduced in the 
vicinity of traditional or historical uses. Examples are numerous and var- 
ied and include the development of aquaculture, growth in the use of ocean 
spaces for tourism or renewable energy generation, the ever-deeper global de- 
velopment of offshore oil and gas resources, growth of coastal megacities, the 
development of larger ships and associated ports, etc. In addition to these new 
uses and developments, existing and longer established use patterns are also 
changing. For example, the over-exploitation of capture fisheries in waters 
adjacent to developed countries, together with technology development, has 
led to a massive global shift of fishing pressure towards waters surrounding 
less-developed nations, for example in Africa.” Whereas impacts and conflicts 
resulting from these changing human uses of the ocean are usually national, 
regional, or local, the trends and patterns of change have globalized. This 
implies a need for exchanging views on how to minimize conflicts or damage 
and manage the response to change on a global scale. 

On the other hand, primarily as a consequence of fossil-energy use but 
also as a result of other global-scale industries such as agriculture, the plan- 
etary environment itself is changing, including increasingly rapid changes 
within and around the ocean. Here, the issue is frequently related to climate 
change and its knock-on consequences such as sea-level rise or the dramat- 
ic reductions of sea-ice cover in the Arctic. The changing human use of the 
ocean is taking place in the context of these rapid and large-scale environ- 
mental changes. Examples of these ongoing and projected changes are listed 
below, with most information referenced to the Intergovernmental Panel on 
Climate Change (IPCC). 

Warming: The globally averaged surface temperature has warmed by 
0.85°C since 1850. This has not been spatially uniform, and a few oceanic re- 
gions (including the northwest Atlantic) experienced no significant long-term 
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warming. The warming extends into the deep ocean (<2000m). By the end of 
this century, models project global surface temperatures to be at least 15°C 
higher relative to 1850 for all RCPs except RCP2.6, and >2°C for RCP6.0 and 
RCP8.5. 

Sea-level rise: Over the past century, global sea level rose by 0.19 m, a 
faster rate than the previous 2000 years. Thermal expansion, melting of gla- 
cial ice, and large ice sheets have contributed roughly equally to this increase. 
Projections of future rise are dependent on the RCP and remain controver- 
sial. The rate and even sign of sea-level rise is non-uniform and is particularly 
variable around Canada due to differences in response to loss of land-ice since 
the last ice age. Global estimates of relative sea-level rise are 0.42 m and 0.85 
m for RCP4.5 and RCP8.5 respectively," with projections for the Canadian 
coastline ranging from <o to 0.7 m (RCP4.5) depending on location. 

Ice-cover changes: The annual mean Arctic sea ice extent decreased 
dramatically between 1979 and 2012 at a rate of 3.5 to 4.1 percent per dec- 
ade. Summer extent decreased from 9.4 to 13.6 percent per decade. Projected 
summertime reductions by the end of this century range from 43 percent 
(RCP2.6) to 94 percent (RCP8.5) and from 8 percent to 34 percent for RCP8.5 
in the winter season. Hence, an ice-free summertime Arctic Ocean is pro- 
jected for only the most extreme climate-change scenario. 

Ocean acidification: Projected changes in surface ocean pH by the end 
of this century depend strongly on the amount of CO, emitted and range 
from 0.06 (RCP2.6) to c. 0.31 for RCP8.5. 


Ocean Value and Changing Marine Risk 

The intersection or confluence of these two classes of forcing means that the 
nature and amplitude of marine-related risks are changing. These risks are to 
human life (including quality of life), marine ecosystems, and property and 
economic activity in and around the oceans. 

Ocean-related activities, industries, and ecosystem services have con- 
siderable economic value. The global GDP of the “ocean economy” has been 
estimated at USs2.5 trillion per year, equivalent to that of the seventh largest 
national economy.” This figure does not include the GDP associated with off- 
shore fossil-energy and other uses of the sub-seafloor. 

In some cases, marine risk is altered by fundamentally new hazards that 
did not exist previously. The Fukushima radiological disaster was the conse- 
quence of a hazard that did not exist several decades earlier. The Deepwater 


9 | Pressures on the Ocean 163 


Horizon disaster’ is another such example. More commonly, it is the fre- 
quency or amplitude of long-existing hazards that is altered, such as sea-level 
rise or coastal flooding. Changing vulnerability to hazards, for example, due 
to changing use of the coastal zone, contributes significantly to altered risk. 

This global phenomenon of ongoing major change is the context for legal 
disputes that arise in connection with ocean activities and associated risks 
and damages. 


Emerging Issues Facing the Ocean 

A number of fundamentally new emerging issues are worth mentioning spe- 
cifically. Each issue has the potential to radically change the way in which we 
use the ocean. 

Geoengineering: Intentional large-scale manipulation of planetary pro- 
cesses is discussed increasingly as a possible approach for mitigation of dan- 
gerous climate change. Two main approaches are considered: (1) reducing 
levels of greenhouse gases in the atmosphere; and (2) altering radiative for- 
cing. Schemes have been proposed for use on land, the atmosphere, space, 
and the ocean. The ocean-based schemes” are focused on CO, removal and 
include ocean fertilization: ocean alkalinity modification and deliberate ma- 
nipulation of upwelling and downwelling circulation. Their effectiveness has 
been questioned” and even with optimistic estimates of carbon sequestra- 
tion efficiency, the potential for CO, uptake via ocean fertilization is small 
relative to future emissions. Nevertheless, interest continues in the idea of 
adding small amounts of “limiting” nutrients (e.g. iron) in areas where other 
essential nutrients are in excess in order to initiate phytoplankton uptake 
of CO,. Some of the interest likely lies with the closely associated potential 
for manipulating plankton blooms in order to increase fish stocks. For ex- 
ample, a controversial iron fertilization effort was conducted by the Haida 
Salmon Restoration Corporation 200 nautical miles west of Haida Gwaii 
in 2012, partly for CO, sequestration but mainly to investigate a hypothesis 
that linked “natural” iron deposition from volcanic ash and recruitment of 
Pacific salmon. The fertilization, with over 100 tonnes of iron sulphate and 
iron oxide, was conducted (without prior approval) and has been investigated 
by Environment Canada. 

In addition to issues of legality and effectiveness, fertilization approaches 
have the potential for unintended consequences: for example, they can trig- 
ger the risk of toxic algae growth. The addition of a limiting nutrient in one 
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location may prevent subsequent utilization of other, excess nutrients “down- 
stream,” thereby “robbing” downstream ecosystems. 

Deep-sea mining: There has been a recent upsurge of interest in deep 
ocean mining, as indicated by the granting of twenty-seven contracts for deep 
ocean mineral exploration of ferromanganese nodules, crusts, and massive 
sulphide deposits by the International Seabed Authority. Two national gov- 
ernments have granted mining licences for massive sulphides within their 
economic zones. On the other hand, shallow-water mining has been restrict- 
ed as a result of environmental concerns. Nevertheless, the increased interest 
suggests that as technological barriers to deep ocean mining are overcome 
and if commodity prices become attractive, the potential exists for rapid 
growth of marine mining in the deep ocean. 

Offshore Aquaculture: Aquatic systems (ocean and freshwater) present- 
ly supply c. 2 percent of the global food supply, despite biological productivity 
of the oceans and land being roughly equivalent.” On the other hand, aquatic 
systems already supply almost one-third of the animal meat consumed by 
humans and c. 12 percent of total animal protein. Aquaculture is already sim- 
ilar in magnitude to production from capture fisheries and there is a wide- 
spread view that feeding the Earth’s future population will require massive 
expansion of ocean aquaculture. This is likely to exacerbate conflicts with 
other ocean uses through competition for space and due to environmental 
impacts. The potential of moving aquaculture of plants, molluscs, and fish 
further offshore is viewed as a likely development due to space availability 
and the increased potential for diffusion of wastes.” Both technological and 
regulatory factors are limiting this expansion presently, and the potential of 
offshore aquaculture to contribute significantly to global food production is 
questioned. However, as technology improves, growth can be expected to de- 
velop rapidly. 


Summary and Some Implications for the Future 

At the turn of the century, the renowned marine ecologist Jeremy Jackson 
published a seminal article” that chronicled the history of human disturbance 
(i.e. pressures) on marine ecosystems. It is instructive to revisit this article c. 
fifteen years later. At that time, the history of disturbances was dominated by 
fishing, which was also the first major human pressure on the ocean dating 
back to the beginning of the Holocene. This has been followed, more or less 
sequentially, by pressures arising from coastal pollution, mechanical habitat 
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destruction associated with coastal structures, invasive species introductions 
associated with marine transportation and, most recently, climate change. 
Based on the situation today, a number of emerging and potential threats can 
be added to Jackson’s list including coastal aquaculture, deep-water resource 
extraction, faster and larger ships, ocean acidification, global changes in 
nutrient supply, the potential for offshore aquaculture, and even direct inter- 
ventions into the planetary-scale processes in the form of geoengineering. 

As discussed above, a key characteristic of our times is that these pres- 
sures on our oceans are multi-faceted (involving simultaneous societal and 
environmental change), changing rapidly (and accelerating), and global in 
scale. The nature of the change presents enormous challenges to scientists, 
policymakers, and those responsible for regulating use of the marine en- 
vironment. Due to the rapidity and potential magnitude of the consequences 
of change, policy must increasingly be based on projections of how the oceans 
are likely to look and behave in the future. 

These projections represent a major scientific challenge that must, ultim- 
ately, rely on models that take into account the complex and non-linear inter- 
actions, thresholds, and even tipping points that exist in the Earth System and 
the oceans. These interactions include those of humans and their technologies 
and policies. Hence, the models must represent changing processes and the 
behaviour of an entire planet and its human population (which, obviously, is 
not replicated), and include representations of processes that are operating on 
global scales and forces, often with no historical counterparts for compari- 
son. Hence, the development of science-based projections of the future state 
of the ocean is a “grand challenge” to the scientific method. Duarte” has ana- 
lyzed this grand challenge and discussed possible approaches to addressing 
it and, especially, “validating” or testing projections of the future ocean state. 
However, he also noted the importance of scientists, policymakers, and man- 
agers working closely together to develop the capacity to manage ocean prob- 
lems adaptively “where uncertainties and unknowns are addressed through a 
learning-by-doing approach.” 
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Anticipating and Avoiding 
Environmental Protection Disputes 
during Decommissioning of Oil and 
Gas Projects Offshore Canada 


Daniel Watt? 


Introduction 

Decommissioning an offshore oil and gas project involves the risk of adverse 
effects on the marine environment and those who rely on marine resour- 
ces. Concerns from stakeholders such as environmental groups, Indigenous 
peoples, and commercial fisheries are thus inevitable. Operators are therefore 
well-advised to anticipate and seek to minimize stakeholder concerns over 
environmental issues. 

Canada’s regulations on decommissioning, however, are relatively un- 
tested. Only one Canadian offshore project has been fully decommissioned: 
the Cohasset-Panuke Project (Cohasset) ceased production in 1999 and was 
fully decommissioned and abandoned in 2006.’ Since then, the Atlantic regu- 
latory regime’ has been amended by the Energy Safety and Security Act,* while 
more recently, the Canadian Environmental Assessment Act, 2012 (CEAA 
2012} was replaced with the Impact Assessment Act (IAA).° Indigenous law 
has also evolved considerably. Aside from significant spills, therefore, antici- 
pating what environmental disputes may arise in decommissioning involves 
a degree of speculation. 

The law, Cohasset experience, and current climate of project approvals 
suggest that the likeliest source of environmental disputes during decommis- 
sioning will be interest groups, Indigenous peoples, and other stakeholders 
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opposing regulatory approval. For context, this paper outlines decommis- 
sioning methods and processes. Potential areas of dispute are then examined 
in light of the regulatory framework, the Cohasset experience, and other 
examples. The paper concludes with some suggestions for how to avoid or 
minimize disputes. 

For ease of reference, the Accord Act is referred to throughout. 


The Decommissioning Process 


The optimal decommissioning method will depend on several factors, includ- 
ing environmental considerations. Three primary methods are as follows: 


1. Complete removal—often asserted as the most environmentally 
sound strategy,’ this requires deconstructing the installation 
and removing the pieces to onshore sites for disposal, reuse, or 
recycling. The work can be dangerous and intensive. Further, 
complete removal can, paradoxically, disrupt marine biotic 
communities. 


2. Partial removal—involves removing certain components to 
shore for disposal, reuse, or recycling, while leaving others in 
place or relocating them to another marine location. 


3. Secondary uses—platforms are re-purposed in place or at 
another location, for uses such as: renewable energy, port and 
harbour infrastructure, search and rescue bases, vessel naviga- 
tion bases, meteorological stations, and aquaculture. 


The work required will depend on the method and other considerations. 
The typical process will involve planning, cessation of production, well plug- 
ging and abandonment, removal of hazardous products and hydrocarbons, 
platform preparation (or “hook down”), topsides removal, substructure re- 
moval, subsea infrastructure removal, site remediation, topsides and sub- 
structure reuse and recycling, and monitoring for pollution of any compon- 
ents or material left in situ. 

The method and process proposed will invariably engage environmental 
considerations and the risk of opposition. 
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The Regulatory Framework 


The regulation of decommissioning in Canada involves both international 
and domestic law. 


INTERNATIONAL OBLIGATIONS 


Canada is party to treaties that address offshore decommissioning. The gen- 
esis of the international framework was the 1958 Geneva Convention on the 
Continental Shelf, which confirmed coastal states’ rights to construct installa- 
tions on the continental shelf and to explore and exploit its natural resources? 
It also required that abandoned installations be “entirely removed.” 

The 1982 United Nations Convention on the Law of the Sea (UNCLOS) 
eclipsed the Geneva Convention, giving coastal states the exclusive right to 
construct, authorize, or regulate offshore installations within territorial seas 
and exclusive economic zones, or on the continental shelf." UNCLOS also 
permits partial removal under certain conditions.” 

The 1972 Convention on the Prevention of Marine Pollution by Dumping of 
Wastes and Other Matters® and the 1996 Protocol" are also relevant. The 1996 
Protocol allows for disposal at sea of platforms or structures where the coastal 
state approves the dumping by issuing a special permit, the conditions and 
criteria for which are set out in the protocol.’ 

Key provisions of these instruments have been enacted in Canadian 
legislation.’ 


ACCORD ACT AND THE CANADA-NOVA SCOTIA OFFSHORE 
PETROLEUM BOARD 

The primary regulatory legislation in the Nova Scotia offshore comprises the 
Accord Act and its provincial mirror legislation, which establish the Canada- 
Nova Scotia Offshore Petroleum Board (CNSOPB).” CNSOPB is responsible 
for administering the legislation and managing offshore resources.” Its 
responsibilities include environmental protection and licensing and offshore 
exploration and development, among other duties. The Accord Act provisions 
and other legislation applicable to approval processes are discussed below. 


Disputes over Decommissioning Approvals 

The proponent or operator must obtain approvals and authorizations for 
decommissioning during project development and before decommis- 
sioning operations commence. Environmental assessments (EAs) or impact 
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assessments (IAs) and public input are required at both stages. Depending 
on the project, the public input may involve full hearings. It is at the specific 
authorization stage that the operator is most likely to encounter opposition. 
Such opposition may result in applications for injunctive or other relief. Even 
absent litigation, approvals may be delayed, denied, or issued with undesir- 
able conditions. To minimize these risks, the approval process must be deftly 
managed. 


APPROVAL AND AUTHORIZATION PROCESS 


Two tiers of approval for decommissioning are required under the Accord 
Act: 


e First, a “development plan” containing the basic terms of the 
proposed project must be submitted and approved.” 


e Second, authorizations to carry out specific works or activities in 
the context of the project, called “work authorizations,” must be 
applied for and issued.” 


Approval stages are lightning rods for opposition. Decisions made by the 
operator at each stage can foment immediate environmental disputes or lay 
the groundwork for future opposition. 


Development Plan 

The development plan is the basic document governing reservoir develop- 
ment and is necessary for a production licence.” It must include provisions 
for decommissioning.» CNSOPB by policy also requires a “decommissioning 
and abandonment program” to be in the Development Plan.” 

Development Plans, and their decommissioning programs, must satisfy, 
among regulatory components, an environmental impact statement (EIS), 
and a public review.** Both components engage public input into the pro- 
posed decommissioning. 


Public Reviews 


CNSOPB may “conduct a public review in relation to the exercise of any of 
its powers or the performance of any of its duties where the Board is of the 
opinion that it is in the public interest to do so.”” Its policy is to require a 
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public review for the approval of major development projects.** Depending on 
the scale of the proposed project and the degree of public interest it engages, 
CNSOPB may either request written public submissions or appoint a com- 
mission responsible for conducting a public hearing. 


ENVIRONMENTAL IMPACT STATEMENTS, IMPACT ASSESSMENTS, 
AND ENVIRONMENTAL ASSESSMENTS 

The development plan will also trigger either an IA under the JAA or an inter- 
nal EA by the CNSOPB. The following applicable works trigger an IA under 
the IAA:” 


34 The drilling, testing and abandonment, in an area set out in one 
or more exploration licences issued in accordance with the Canada 
Petroleum Resources Act, the Canada-Newfoundland and Labrador 
Atlantic Accord Implementation Act or the Canada-Nova Scotia Off- 
shore Petroleum Resources Accord Implementation Act, of offshore 
exploratory wells in the first drilling program, as defined in subsec- 
tion 1(1) of the Canada Oil and Gas Drilling and Production Regula- 
tions, SOR/2009-315. 


35 The construction, installation and operation of a new offshore 
floating or fixed platform, vessel or artificial island used for the pro- 
duction of oil or gas. 


36 The decommissioning and abandonment of an existing offshore 
floating or fixed platform, vessel or artificial island used for the pro- 
duction of oil or gas that is proposed to be disposed of or abandoned 
offshore or converted on site to another role. 


40 The construction, operation, decommissioning and abandon- 
ment of a new offshore oil and gas pipeline, other than a flowline as 
defined in subsection 2(1) of the Canada Oil and Gas Installations 
Regulations. 


Accordingly, development projects and certain required works, such as 


well abandonments or decommissioning activities, will trigger an IA under 
the new IAA. 
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It is clear that the IAA will not restore responsibility to conduct feder- 
al IAs to the CNSOPB.** However, it is not yet entirely clear whether IAs of 
designated offshore projects will be conducted by the new Impact Assessment 
Agency or whether the minister of environment and climate change must 
refer such projects to the more onerous review panel process.” 

Regardless of who conducts IAs for the decommissioning of offshore pro- 
jects, there will certainly be requirements for public consultation and input at 
both the planning and assessment phases. In the planning phase (following 
which the agency must determine whether a designated project will require 
an IA), the agency “must ensure that the public is provided with an oppor- 
tunity to participate meaningfully . . . including by inviting the public to pro- 
vide comments. . . .”2° If the agency conducts a resulting IA, the agency must 
again ensure an opportunity for meaningful public participation in the IA” 
and must invite the public to comment on the draft IA report.” If the IA is 
referred to a review panel, the panel must “hold hearings in a manner that 
offers the public an opportunity to participate meaningfully” in the IA The 
hearings will generally be public. 

Projects that do not trigger the IAA will still be subject to a so-called 
“Accord Act” EA conducted by CNSOPB. The Guidelines specify that EAs for 
works that do not engage IAA will mirror the process prescribed by the 1992 
Canadian Environmental Assessment Act (CEAA 1992) The comprehensive 
study report required of proponents must consider, among other things, pub- 
lic comments.*° 


AUTHORIZATIONS FOR DECOMMISSIONING WORK 


Authorization must also be obtained for the work the decommissioning plan 
entails?” An EA is required? As noted above, an IA under the IAA will be 
triggered by certain activities. Further, depending on the level of public inter- 
est in the project, CNSOPB may exercise public review powers. 

The EA/IA process and public review discussed above are equally applic- 
able to work authorizations. Work authorizations thus also involve public 
input and a risk of opposition. The risk of opposition to the proposed oper- 
ations exists at both approval stages. However, opposition to decommis- 
sioning is more likely to occur at the work authorization stage, when decom- 
missioning stands alone under the regulatory spotlight. Conversely, if all goes 
as planned, development plans are approved decades before decommissioning 
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commences. Opposition during project development is less likely to focus on 
the decommissioning plan. 

The development plan remains relevant to avoiding environmental dis- 
putes. However, an approved development plan cannot be amended without 
CNSOPB approval.” If an amendment is sought during the decommissioning 
phase, there may be greater pressure on CNSOPB to conduct a public hearing 
or to seek more public input. This alone can cause delay and foment oppos- 
ition. As discussed below, the Cohasset experience bears this out. 

Moreover, the public perception of the plan’s legitimacy may be under- 
mined, particularly if the proposed method is partial removal or is less costly 
for the operator. The story will invariably be framed as the operator seeking 
to cut corners at the expense of the environment—even if the evidence sug- 
gests partial removal is optimal from an environmental perspective. 


Sources of Disputes 


Probable sources of dispute are suggested by the potential effects that will be 
assessed in the EA/IA process. For instance, the following non-exhaustive lit- 
any of factors must be considered under the IAA: changes to the environment 
or to health, social, or economic conditions and the positive and negative 
consequences of these changes that are likely to be caused by the carrying 
out of the designated project (including “cumulative effects”); any impact on 
Indigenous groups and any adverse impact on Indigenous or Treaty rights; 
the purpose of and need for the project; alternative means of carrying out the 
project that are technically and economically feasible, including through the 
use of best available technologies, and the effects of those means; alternatives 
to the project that are technically and economically feasible and directly relat- 
ed to the project; Indigenous knowledge provided with respect to the project’ 
the extent to which the designated project contributes to sustainability; the 
extent to which the project’s effects hinder or contribute to the government of 
Canada’s ability to meet its environmental obligations and its commitments 
in respect of climate change; considerations related to Indigenous cultures; 
community knowledge provided with respect to the designated project; 
public comments; any assessment of the effects of the project conducted by 
or on behalf of an Indigenous governing body; and, the intersection of sex 
and gender with other identity factors.*° This list provides fertile ground for 
potential opposition to any activity associated with an offshore petroleum 
project. 
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Aside from the obvious likelihood of challenges from environmental 
groups, the Cohasset experience suggests that decommissioning operations 
may also conflict with fish and fish habitat and, depending on the area, the 
current use of resources by Indigenous peoples. 


Environmental Groups 

Environmental groups are an obvious source of challenge to decommis- 
sioning. The European reaction to Shell’s decommissioning of the Brent Spar, 
an oil storage facility, was extreme, but illustrative. The Brent Spar was redun- 
dant. In 1991, Shell commissioned independent studies and, after three years 
of consultations, endorsed deep water disposal in the remote North Atlantic. 
The method was deemed superior in the areas of safety, environmental im- 
pact, and cost. International, regional, and UK regulations then permitted 
the proposed dumping. 

Despite its legality, the 1995 UK approval of Shell’s proposal triggered an 
immediate, dramatic, and occasionally violent public backlash. Greenpeace 
activists occupied the Brent Spar as it was being towed to the disposal 
site. Protestors boycotted, vandalized, and shot at Shell service stations in 
Germany. Germany’s chancellor and other heads of state argued against 
Shell’s plan at the June 1995 G7 summit in Halifax. 

Shell eventually abandoned the operation. It re-initiated consultation 
and engaged governments, consultants, scientists, and public input. Ten years 
and £60,000,000 later, Shell cut up the Brent Spar. Large parts of it were used 
to construct a ferry terminal in Stavanger, Norway. 

The Brent Spar decommissioning illustrates the politically volatile char- 
acter of offshore oil and gas operations. It also underlines the importance of 
operators looking beyond mere compliance with existing regulations when 
navigating the decommissioning process—and the potentially costly effects 
of failing to do so.” Shell had a regulatory green light, but an insufficient de- 
gree of stakeholder consensus regarding its plan ultimately doomed that plan. 


Indigenous Peoples 

The Crown has a constitutional duty to consult with, and, where appro- 
priate, to accommodate, Indigenous peoples in relation to action that may 
adversely impact claimed or established Indigenous or Treaty rights.‘ 
Decommissioning activities may adversely affect Indigenous or Treaty rights, 
such as those relating to fishing. In such cases, the Crown will be subject to a 
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duty to consult and, where necessary, to accommodate applicable Indigenous 
groups before giving regulatory approval for the activities. 

The consultative process adds a layer of complexity to project approvals 
and increases the risk of dispute and litigation. Damages, injunctive relief, or 
orders to complete consultation prior to the activity taking place are some of 
the remedies available for breach of the duty to consult.* 

Cohasset is again instructive. In 1990, nine years before decommis- 
sioning, the proponent’s development plan stated: 


When the Cohasset and Panuke fields have been depleted, the pro- 
duction facilities will be removed. Wells will be abandoned in accor- 
dance with all regulations, and well jackets removed to a level below 
the seabed. Residual hydrocarbons in the flowlines will be flushed 
out to the Cohasset facility, and the flowlines recovered for possible 
future use .. .#4 


The proponent thus committed to complete removal. This reflected the 
requirements of the Geneva Convention, rather than UNCLOS and London 
Convention provisions, which permitted partial removal. 

In 2003, the successor operator, EnCana, proposed to disconnect the 
subsea flow lines, cables, and manifold ends and leave them on the seabed. It 
applied to amend the development plan. This triggered an EA under CEAA 
1992 and a forty-five-day consultation involving written public comment. 
During this process, Indigenous groups expressed concern that the EA and 
consultation process failed to address impacts on Indigenous rights to access 
fisheries resources. The Native Council of Nova Scotia wrote that “the EA 
was devoid of information as to our . . . issues, concerns, interests and needs, 
and our current use of resources and future uses.” At the time, Mi’kmaq 
peoples participated in the commercial fishery as an incident of Treaty rights 
following R v. Marshall.*° The council complained that there was a failure to 
discharge the duty to consult. 

Although the plan ultimately received regulatory approval, the council’s 
concerns exposed the project to possible delay, claims for damages, or in- 
junctive relief. Since 2004, jurisprudence has only strengthened the duty to 
consult. Today, it seems likelier that litigation, rather than public complaint, 
would result. 
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An inquiry from an Indigenous association about EnCana’s liability 
post-decommissioning” also resulted in CNSOPB requiring EnCana to sub- 
mit an adequate plan addressing post-abandonment ongoing liability as a 
condition of its approval.* 

The Crown cannot delegate its duty to project proponents, but it may 
require proponents to consult with Indigenous groups as a precondition to 
approval. Whether the Crown or operators bear the consultative work, the 
Cohasset experience confirms the value of incorporating Indigenous consul- 
tation into the approvals process. 


Commercial Fisheries 


The third potential source of discord is commercial fisheries. Indeed, com- 
mercial fishing interests articulated strong reservations about Encana’s 
Cohasset proposal, citing potential harm to biomass (quahog), hazards to 
gear, and obstruction of fisheries.“ 

The EA was in favour of the proposal, noting the partial removal option 
would be less disruptive for the environment than complete removal, and 
the board ultimately approved the plan. However, CNSOPB’s approval was 
subject to the conditions that EnCana undertake mitigation and follow-up 
measures, remove the topsides of the subsea installation, and submit an ad- 
equate plan addressing post-abandonment ongoing liability.” 


Conclusion 
Risk of opposition to decommissioning over environmental issues exists at 
the approvals required during project development and during decommis- 
sioning operations. Even if litigation does not erupt, the costs of project de- 
lays—particularly if the installation is no longer earning its keep—are reason 
enough to try to anticipate, address, and minimize other stakeholders’ con- 
cerns over environmental issues. 

The examples examined above suggest that operators should consider 
the following when planning for and seeking approvals of decommissioning 
operations: 


e EnCana’s proposal for partial removal may have been opposed 
by commercial fisheries and Indigenous groups even though that 
plan was contained in the originally approved development plan. 
However, the amendment itself, and the public consultation it 


178 ENVIRONMENT IN THE COURTROOM II 


triggered, might have been avoided by more flexible drafting of 
the decommissioning program in the development plan. More- 
over, had the possibility of partial removal been included in the 
original development plan, the proposal would perhaps have 
been subjected to less scrutiny. 


e Operators should consult with, anticipate, and address the inter- 
ests of other commercial and non-commercial stakeholders in 
proposed decommissioning operations. The Brent Spar incident 
suggests that this should include efforts to gauge and manage 
public perception of the proposed operations. 


e Where decommissioning operations have the potential to impact 
Indigenous or Treaty rights, direct consultation with Indigenous 
groups by the operator may be an effective method of achieving 
consensus and Indigenous support for the selected operations. 
Operators might also foster the support of affected Indigenous 
groups with impact benefits agreements or provisions in statuto- 
rily required benefits plans. 


e Where proposed operations may impact fishery interests, antici- 
pating and addressing those impacts through the EA/IA process 
might help achieve consensus in selecting operations. Monitor- 
ing environmental changes, as well as changes in fishing tech- 
nology, will enhance the extent to which the operations respond 
to the fishery’s interests. 


e ‘The Cohasset experience suggests that where partial removal is 
contemplated, anticipating and establishing terms of continuing 
liability and financial responsibility early on may help achieve 
consensus with relevant stakeholders. 


NOTES 


1 Partner, McInnes Cooper LLP, Halifax. This paper draws on McInnes Cooper’s Offshore 
Oil and Gas Decommissioning Best Practices (2016), which, of course, the author highly 
commends. 

2 Since the writing of this paper, two additional gas projects offshore Nova Scotia have 
been decommissioned: Encana’s Deep Panuke project and ExxonMobil’s Sable Offshore 
Energy Project. The decommissioning of these projects will offer additional insights in 
the future. 
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Enforcement of the Wild Animal 
and Plant Protection and 
Regulation of International and 
Interprovincial Trade Act 


Nigel Bankes’ 


Introduction 

The Wild Animal and Plant Protection and Regulation of International and 
Interprovincial Trade Act? (WAPPRIITA or the Act) is Canada’s implementing 
legislation for the Convention on International Trade in Endangered Species 
of Wild Fauna and Flora (CITES or the Convention). However, the Act and 
regulations‘ go beyond merely implementing CITES and, in practice (and in 
conjunction with relevant provincial and territorial law), also serve to regu- 
late interprovincial trade in wildlife Thus, while one of the legislation’s ob- 
jectives is undoubtedly implementation of CITES, other objectives include 
controlling the spread of alien or exotic species and disease,‘ and assisting 
provinces in the enforcement of their wildlife statutes and regulations. 

This chapter begins with a short introduction to the Convention and then 
examines WAPPRIITA and the regulations, drawing examples from the in- 
terpretive case law. This chapter does not deal with sentencing decisions or 
administrative monetary penalty decisions’ 


The Scheme of the Convention 


The Convention aims to restrict and regulate trade in threatened and endan- 
gered species. Appendix I to the Convention lists species threatened with 
extinction; Appendix II lists species not yet threatened with extinction but 
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which “may become so unless trade in specimens of such species is subject to 
strict regulation in order to avoid utilization incompatible with their surviv- 
al.” Trade in Appendix I species is strictly controlled and is not permitted for 
commercial purposes. Trade requires both an export permit and an import 
permit. Trade in Appendix II species is less strictly controlled and only re- 
quires an export permit. An export permit may only be issued if the scientific 
authority of the state of export has made a “no-detriment finding,” that is, a 
finding that “such export will not be detrimental to the survival of the spe- 
cies.” “Look alike” species may also be listed in Appendix II. The Conference 
of the Parties (which meets every three years) has elaborated on many of the 
requirements of the Convention, including the form of the permit. 


The Scheme of the Act 


This part of the chapter examines the scheme of the Act. It begins with an 
examination of the scope of the Act through a consideration of the definitions 
of the Act (as supplemented by the regulations) and the main prohibitions 
established by the Act. The chapter then considers the case law dealing with 
some of the administrative powers under the Act, specifically the power to 
detain and inspect. The final section in this part deals with the offence and 
punishment provisions. Environment and Climate Change Canada (ECCC) 
oversees enforcement of the Act assisted by customs officials at ports of entry. 
ECCC “maintains enforcement agreements and memoranda of understand- 
ing with Manitoba, Saskatchewan, Alberta, British Columbia, the Northwest 
Territories and Nunavut. Under the agreements and memoranda of under- 
standing, these four provinces and two territories are responsible for en- 
forcing WAPPRIITA with respect to interprovincial wildlife trade, while 
the Department oversees the enforcement of WAPPRIITA for international 
trade.” 


SCOPE, DEFINITIONS, AND PROHIBITIONS 


The Act applies to “plants” and “animals,” each of which is defined in terms 
of a species of flora or fauna listed in a CITES appendix." However, the regu- 
lation-making power of the Act” allows the governor in council to amend the 
definitions of animal and plant for the purposes of individual sections of the 
Act, as noted below. 

The main operative provisions of the Act consist of a set of prohibitions. 
Section 6(1) prohibits the import into Canada of “any animal or plant that 
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was taken, or any animal or plant, or any part or derivative of an animal or 
plant, that was possessed, distributed or transported in contravention of any 
law of any foreign state.” The key element of this prohibition is clearly taking 
in violation of the law of another state. While on its face, this only applies 
to Convention-listed species, the regulations redefine the terms animal and 
plant for the purposes of this prohibition to mean any animal or plant.” 

Section 6(2) creates a second prohibition that applies to the import or ex- 
port of Convention species (or any part or derivative of) except in accordance 
with a permit issued under section 10. In this case, the regulations redefine 
animals and plants with respect to the different activities of export and im- 
port. With respect to import, the definition of plant is unchanged while the 
definition of animal is expanded to include mongoose, raccoon dog, starlings, 
mynas, oxpeckers," and any species of the order Caudata (salamander). 

With respect to export, the regulations expand the definition of animal 
and plant in each case, on a contingent basis, to include any species for which 
the transportation out of a province is regulated by the province." 

It is, of course, the Crown’s responsibility, if it alleges that goods are be- 
ing imported into Canada without the necessary permit under sections 6(2) 
and 10, to demonstrate that the goods do indeed need a permit, that is, that 
they are a “part or derivative of” a listed animal or plant.” In so doing, the 
Crown may take advantage of a presumption created by section 20 of the 
regulations: 


Where a person imports into Canada or exports from Canada any- 
thing that is identified by a mark, label or accompanying document 
that indicates that the thing is an animal or plant, or a part or deriva- 
tive of one, that is listed in Schedule I or II, that thing is, unless there 
is evidence that raises a reasonable doubt to the contrary, deemed to 
be the thing so identified. 


Nevertheless, it will still be necessary for the Crown to establish that the 
label corresponds to a listed species. While that may be straightforward in 
many cases, R v. Kwok Shing Enterprises Ltd” illustrates that that may not 
be the case where the label is in a foreign language or uses a non-Roman 
script, or where a species has multiple names, or where there are many species 
of a particular plant type but only some of which are listed. In Kwok Shing, 
the accused was charged with importing a listed plant without the necessary 
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permit. The goods imported consisted of individual packages of Lidan tablets. 
The exhibited package was described as:’° 


...a small cardboard box containing a clear plastic bottle and a one- 
page brochure. . . . There is a list of ingredients. . . . The ingredients 
are listed in Chinese characters and Latin. 


... Each one lists the second ingredient as Radix Saussurea. It is the 
nature of this second ingredient, which is the central focus of this 
trial. 


Appendix I of CITES lists the plant, Saussurea costus, as do the regu- 
lations. The defence argued that the Crown had “failed to prove beyond a 
reasonable doubt that the words, Radix Saussurea, as they appear on parts 
of Exhibit 1, describe a plant referred to in Section 20 of the Regulations.” 
The only evidence as to the meaning of the words and what they might de- 
scribe came from two Crown witnesses, one of whom was described as having 
worked as a customs inspector for seven to eight years; the other was de- 
scribed as a conservation officer. Both claimed experience in using lists pre- 
pared by Environment Canada as well as reference works and claimed that, 
on this basis, they were able to satisfy themselves that the Chinese characters 
used on the labels were referencing Radix Saussurea. Neither witness was flu- 
ent in either written or oral Chinese: their only background was based on 
experience working with lists and textbooks and some instruction received 
from (the unnamed) “Scientific Authority of Canada.” While Judge Low 
seems to have been of the view that the expert evidence tendered by these 
witnesses was admissible, he concluded that it had serious shortcomings and 
was entitled to little weight. Accordingly, Judge Low was “not satisfied beyond 
a reasonable doubt that the words Radix Saussurea found with Exhibit 1 are 
to be interpreted to mean the species of plant Saussurea Costus (=Lappa).”” It 
may be useful for future guidance to list the shortcomings identified by Judge 
Low:*4 


a) There is no evidence . . . whether any of the books read by these 
two officers are regarded as authorities on the subject; 


b) There is no evidence as to the names of any of these books; 
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c) There is no evidence that the lists of Chinese Characters relied on 
by Officers Graham or Cooper were accurate nor am I prepared to 
infer this simply from their use of the lists as there are other prob- 
lems with the accuracy of the lists; 


d) The list in Exhibit 4 states that it was compiled by Laura Merz, 
but there is no evidence of her capacity or role with Environment 
Canada; 


e) Officer Cooper agreed in cross-examination that there was more 
than one list prepared by Environment Canada, they were not nec- 
essarily the same, and this might affect an individual list’s reliability; 


f) The problem with the accuracy of the lists was compounded by the 
fact that neither Officer Graham nor Cooper had any fluency in the 
Chinese language; 


g) Officer Graham, although not qualified as an expert, was nonethe- 
less a highly experienced officer. He testified that the Chinese Char- 
acters he observed on Exhibit 1 were for the words Radix Saussurea 
not Saussurea Lappa as testified to by Officer Cooper; 


h) Officer Cooper relied, to some extent, upon the opinion of a per- 
son he called the Scientific Authority of Canada in forming his own 
opinion about the TCM pharmaceutical use of the words, Radix Sau- 
ssurea. There is no evidence as to who this person is or their qualifi- 
cations or background, other than Officer Cooper’s assertion that the 
person was regarded as an authority on plants. 


Other provisions of WAPPRIITA expand the regulatory scope of the Act 
to cover the interprovincial transportation of animals and plants. Section 6(3) 
prohibits interprovincial transport of an animal or plant (or any part or de- 
rivative of) without a permit issued under section 10 from one province to 
another,” while section 7(1) requires that any provincial rules with respect to 
permitting should be observed as part of interprovincial transport. Similarly, 
section 7(2) makes it an offence to transport an animal or plant (or any part 
or derivative of) from one province to another where that “animal or plant 
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that was taken, or any animal or plant, or any part or derivative of an animal 
or plant, that was possessed, distributed or transported in contravention of 
any provincial Act or regulation.”** Once again, the regulations expand the 
definitions of plant and animal on a contingent basis. Thus, in the case of 
section 6(3), the definition of plant or animal is expanded to include any plant 
or animal the “import” of which into the relevant province is regulated or 
prohibited.” Similarly, the regulations expand the definition of plant or ani- 
mal for the purposes of section 7 to include any plant or animal, the “export” 
of which from the relevant province is regulated or prohibited.”* 

Section 8 of the Act also prohibits, “subject to the regulations,” knowing- 
ly being in possession of a listed species (or any part or derivative thereof)” 
that has been imported or transported in contravention of the Act, or for the 
purpose of transporting between provinces or exporting in contravention of 
the Act, or for the purposes of distributing—but only if the species is listed in 
Appendix I of CITES. Section 8 is not further defined or expanded upon by 
the regulations. 

Section 10 authorizes the minister to issue permits on such terms and 
conditions as the minister thinks fit for the import, export, or interprovin- 
cial transport of an animal or plant. Consistent with the Convention, section 
6(1) of the regulations provides that a person importing a species listed in 
Appendix II of the Convention does not need a permit to import “where the 
person has obtained, before import, a permit certificate or written author- 
ization that satisfies the requirements of the Convention and is granted by a 
competent authority in the country of export.” 

An important result of the expansion of the definitions of animals and 
plants is that an accused will frequently face liability under both provincial 
or territorial wildlife legislation and WAPPRIITA. For example, a person who 
harvests wildlife illegally in province A and transports that wildlife to prov- 
ince B will commit an offence under A’s Wildlife Act, likely also under B’s 
Wildlife Act, and also under WAPPRIITA (and in some cases other federal 
legislation such as the Migratory Birds Convention Act). In R v. Ensor, the 
accused was charged with multiple offences under Yukon’s Wildlife Act and 
regulations and also under WAPPRIITA.” The charges under the Wildlife Act 
included two charges with respect to being in possession in the Yukon of 
wildlife killed contrary to the laws of another jurisdiction (British Columbia); 
in addition, the accused was charged under section 7(2) of WAPPRIITA. Ensor 
pleaded guilty to all of the offences.” In R v. LaPrairie, the Crown originally 
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proceeded under both territorial legislation and WAPPRIITA but subse- 
quently stayed the charges under the territorial legislation when the accused 
pleaded guilty to the charges under section 6(3) of WAPPRIITA 


THE POWERS OF OFFICERS AND ANALYSTS: DETENTION AND 
INSPECTION 

The Act is implemented by designated officers and analysts. Officers have the 
powers of a peace officer for the purposes of the Act Under section 13, an 
officer may detain “[a]nything that has been imported into or is about to be 
exported from Canada or has been transported, or is about to be transported, 
from a province to another province . . . until the officer is satisfied that the 
thing has been dealt with in accordance with this Act and the regulations.”** 


The Power to Detain 


The scope of the power to detain goods was examined in Druyan v. AG 
Canada.” In that case, Druyan, a collector of Inuit art, purchased certain 
Inuit art items from an online auction in Denmark. The items consisted of 
ten tupilaks made from sperm whale ivory, two tupilaks made from caribou 
antler, and a kayak figurine made from wood, seal leather, and seal bone. The 
items were inspected and detained by an official of Environment Canada at 
the time of entry. Druyan did not have an import permit for the items, but 
the items were accompanied by a document in the Danish language issued 
by the Danish Nature Agency, Denmark’s management authority for the 
Convention. Further inquiries of the Danish authorities by Environment 
Canada revealed that the document was not an export permit but instead 
certified that the objects were pre-Convention. The document was intended 
for use within the European Union. All of the objects, save the sperm whale 
ivory tupilaks, were subsequently returned to Druyan. Sperm whale is list- 
ed in Appendix I of CITES. Druyan commenced an application for judicial 
review of the decision to detain the tupilaks and an order setting aside that 
decision and authorizing importation. 

Noting that there was no binding precedent with respect to the applicable 
standard of review of the power to detain under section 13, Justice O’Keefe 
applied the Dunsmuir factors** concluding that they indicated a deferential 
standard of review. Justice O’Keefe was not swayed in this by the indication 
from some cases that international conventions (and hence implementing 
legislation) should be interpreted consistently and thus on a correctness 
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standard. That was not the case where, as here, “the convention in issue allows 
state parties to choose how to achieve the convention’s objectives”? and where 
the officer was exercising powers conferred by the Act and regulations. Here, 
Article XIV(1)(a) of the Convention expressly authorized states to take stricter 
domestic measures than those required by the Convention.’ That was im- 
portant in this case because WAPPRIITA did not expressly carry through the 
exemption contained in Article VII (2) for pre-Convention goods.* In sum, 
the standard of review was reasonableness, which meant that the court should 
not intervene in the officer’s decision to detain the goods if the decision was 
“transparent, justifiable, intelligible and within the range of acceptable out- 
comes.” ® While this might ordinarily require examination of the reasons of- 
fered for the decision, where no reasons were given, and where there was no 
duty to provide reasons, it was appropriate for the court to identify possible 
reasons” and thus, “the officer’s decision will be set aside only if the record 
does not disclose how the facts and applicable law could possibly support the 
officer’s conclusion.” 

Justice O’Keefe concluded that the original decision to detain the goods 
was reasonable. There was no import certificate, and the officer could not read 
the accompanying documentation. While the Danish certificate met the cri- 
teria of Article VI (3) of the Convention, it did not meet the criteria elaborated 
by Conference Resolution 123.44 Furthermore, it was not even unreasonable 
to detain the non-sperm whale items (which were not made from listed spe- 
cies) since the Danish certificate did not specify the sources of the materials.* 

Justice O’Keefe went on to examine whether the officer had reasonably 
concluded that Druyan was in breach of any of the prohibitions contained 
in the Act—presumably on the basis that the officer could not reasonably 
continue to detain the tupaliks if there was no breach. The counsel for the 
attorney general argued that the officer could have concluded that Druyan 
was in breach of both sections 6(1) and 6(2). Justice O’ Keefe, however, decid- 
ed that there was no indication that the officer relied on this section** and, 
furthermore, that there was no reasonable basis on which the officer could 
have concluded that there had been a contravention of the law of any foreign 
state.” In order for the officer to have been able to reasonably reach such a 
decision, there should “at least be some evidence before the decision-maker 
that Denmark’s laws were violated.”** That was not the case: “Here, the rec- 
ord discloses nothing. There is no evidence that the exporter was convicted 
or is being charged of some regulatory or criminal offence, nor is there any 
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communication from an official in Denmark saying that an offence was com- 
mitted... 4 

By contrast, Justice O’Keefe was of the view that an officer could reason- 
ably have concluded that the importation was in breach of section 6(2) of the 
Act. Section 6(2) requires that an importer have a permit, and Druyan had no 
such permit. Furthermore, while section 6 of the Regulations creates some 
exemptions from the need to hold a permit, none of these exemptions ap- 
plied to products created from sperm whale since it is an Appendix I species. 
In reaching this conclusion, Justice O’Keefe also rejected the argument that 
the regulations should have been read as containing an additional exemption 
for pre-Convention goods. While Justice O’Keefe was prepared to accept that 
the Danish certificate was adequate for the purpose of demonstrating that 
the goods were pre-Convention—notwithstanding some formal deficien- 
cies,” it was reasonable for the officer not to have regard to the exemption 
contained in the Convention.” This was because “the officer was required to 
implement the Act, so any exemptions have to be found in the legislation, 
not the Convention. Further, article XIV(a)(a) of the Convention itself allows 
state parties to adopt stricter legislation than the Convention requires.” 
Furthermore, Justice O’Keefe was of the view that the failure to provide an 
exemption for pre-Convention goods was entirely consistent with the pur- 
pose of the Act. He reasoned that the decision not to create the exemption:® 


. . Closes the market for products from Appendix I species, thus 
removing any financial incentives for poachers to kill the animals 
anyway and fabricate their age. That is rationally connected to 
the purpose of protecting endangered species. An exemption for 
pre-Convention goods certainly does not advance the objectives of 
the Act, so it was reasonable for the officer to obey the plain meaning 
of the legislation and not read in the exemption that the applicant 
wants. 


The Power to Inspect 

Officers also have broad powers to enter premises and conduct inspections 
in any place “in which the officer believes, on reasonable grounds, there is 
anything to which this Act applies, or there are any documents relating to 
the administration of this Act or the regulations” and may do so without a 
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warrant, except in the case of a dwelling place.* In exercising this section 14 
power of inspection, an officer may:* 


(a) open or cause to be opened any container that the officer believes, 
on reasonable grounds, contains such a thing; 


(b) inspect any such thing and take samples free of charge; 


(c) require any person to produce for inspection or copying, in whole 
or in part, any document that the officer believes, on reasonable 
grounds, contains any information relevant to the administration of 
this Act or the regulations; and 


(d) seize anything by means of or in relation to which the officer be- 
lieves, on reasonable grounds, this Act or the regulations have been 
contravened or that the officer believes, on reasonable grounds, will 
afford evidence of a contravention of this Act or the regulations. 


The section 14 power of inspection was judicially considered in R v. 
Leong. Leong was charged with six counts of importing live corals into 
Canada without a section 10 permit and, therefore, in breach of section 6(2) of 
the Act. Leong filed an application to exclude evidence, which led the court to 
examine, inter alia, whether an officer had obtained evidence in accordance 
with the section 14 power of inspection. Leong was expecting a shipment of 
goods through the Vancouver International Airport. On arrival, the goods 
were moved to a “sufferance warehouse” where they could be inspected before 
being released to the importer. A number of officials, including Buchart, were 
present at the warehouse to conduct an inspection of the goods and accom- 
panying documents. Leong also showed up at the warehouse. He was carrying 
a number of plain manila folders, which Buchart asked to see. Leong initially 
declined but eventually handed them over for inspection after being told that 
the officers would not release the shipment until they had the opportunity to 
review the documents. 

One of the questions that arose in the course of argument on a voir dire 
was whether or not Buchart was examining the documents based upon the 
power to inspect conferred by section 14(1). Judge Smith concluded that 
Buchart was not. Judge Smith observed that the purpose of conferring a power 


194 ENVIRONMENT IN THE COURTROOM II 


of inspection in section 14 and similar powers conferred by the Fisheries Act” 
was to permit an inspection without requiring a warrant. Judge Smith went 
on to observe that the original encounter with Leong was in the public part 
of the warehouse; the officers did not need a warrant to be in that public area. 
Thus “the officers’ attendance at the public area of the Warehouse was not an 
‘inspection’ of the Warehouse within the meaning of s.14(1)”” and since there 
was no inspection Butchart® 


... had no statutory authority to compel the production to her of the 
documents in Mr. Leong’s possession while he stood in the Ware- 
house. 


[153] That is to say, a section 14(1) inspection is a precondition to a s. 
14(1)(c) compulsion power and, given that there was no section 14(1) 
inspection, the officer could not lawfully rely on subsection 14(1)(c) to 
justify the warrantless compelled production of the folders and doc- 
uments enclosed therein, and Mr. Leong was under no correlative 
duty under s. 14.2 to give her the documents. 


THE OFFENCE AND PUNISHMENT PROVISIONS 


Any person who breaches any provisions of the Act or a provision of certain 
designated regulations” or a court order under the Act commits an offence.” 
The prohibitions contained in section 6 of the Act create strict liability of- 
fences;® section 8 applies to a person who knowingly possesses an animal or 
plant or derivative thereof and is thus a mens rea offence, which requires the 
Crown to prove intent. 

In R v. Clemett, the accused was charged under both section 6(1) and 
section 8 with respect to the importation of an Alaskan brown bear that the 
accused had shot and killed in Alaska.‘ The harvest was alleged to be illegal 
on the basis that the bear was taken in breach of an Alaskan law that pro- 
hibited the taking of big game with the use of bait or scent lures. In addition, 
there was also alleged to be a breach of a provision of the federal (US) Lacey 
Act for the export of wildlife taken in violation of a law or regulation of a state. 

Judge Van de Veen concluded that the Crown had proven the elements of 
the offence under section 6, including the breach of Alaskan and federal law.°° 
Judge Van de Veen then went on to consider the defence of due diligence, 
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acknowledging that the accused was entitled to an acquittal if he could show 
that he had taken all reasonable steps to avoid the commission of the offence, 
or that he held a reasonable belief in a set of facts which, if true, would render 
the acts or omissions innocent.” The court rejected submissions to the effect 
that the accused was entitled to rely on the fact that he was hunting with 
a licenced guide (as he was required to do). The Alaskan regulations made 
it clear that the use of a guide did not relieve a hunter from responsibility 
for knowing the regulations and hunting in accordance with the regulations. 
Furthermore, the evidence showed that the accused had made no effort to 
acquaint himself with the regulations, notwithstanding that the accused and 
his friends had, in the past, been concerned about the standards employed by 
the guide. In sum, the accused failed to establish a due diligence defence to 
the section 6 offence. 

The court concluded, however, that the Crown had not succeeded on the 
section 8 charge. To succeed on that charge, the Crown had to “prove beyond 
a reasonable doubt that the accused knew or was wilfully blind that he was 
violating the law by shooting his bear over bait.”°* Judge Van de Veen’s assess- 
ment was that “the evidence falls just short of the reasonable doubt standard 
of proof in relation to the accused’s knowledge or wilful blindness that his 
bear was lured by bait.” In so concluding, it is evident that Judge Van de 
Veen applied the “knowingly” requirement not just to the act of possession 
but also with respect to the knowledge that the bear had been taken in breach 
of Alaskan law. 


Conclusions 
WAPPRIITA is the implementing legislation that Canada relies on to fulfil 
its obligations under CITES. However, the Act and the regulations go beyond 
CITES. The Act and regulations cover additional species, and they extend 
some of the rules and prohibitions to cover interprovincial and international 
trade. 

The limited case law on the Act and regulations draws attention to the 
following: 


e ‘The Act and regulations should be interpreted according to the 


ordinary rules of interpretation, and no great heed should be 
paid to the fact that WAPPRIITA, inter alia, implements CITES, 
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given that the legislation also has other objectives: Druyan v. 
AG Canada. 


e While the Crown may rely on the presumption created by 
section 20 as to the utility of marks, labels, and accompanying 
documents, it still has the responsibility in the case of CITES- 
listed species to show that the marks, labels etc. pertain to a 
listed species: Kwok Shing. 


e A charge under section 6 requires evidence that the law of 
another state was breached: Druyan v. AG Canada and R v. 
Clemett. 


e ‘The power to detain under section 13 is an administrative act. 
The standard of review with respect to the (continued) exercise 
of the power to detain is reasonableness: Druyan v. AG Canada.” 


The power to inspect under section 14(1) does not afford an officer an 
independent power to require a person to produce a document without a war- 
rant. An officer can only exercise this power if the officer has entered a place 
for the purposes of ensuring compliance with the Act and where the officer 
believes on reasonable grounds that there are things or documents relating to 
the administration of the Act or regulations: R v. Leong. 
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Reconciliation—Territorial Wildlife 
Regimes and the Future of the 
Northern Wildlife Resource 


John Donihee? 


Introduction 

This chapter explores the role of land claims and co-management systems in 
restoring Aboriginal wildlife rights and harvesting practices. It will describe 
the effect of this northern system of rights and institutions on territorial 
wildlife laws and argue that this framework offers important lessons about 
reconciliation in relation to wildlife and habitat management and protec- 
tion. It will also argue that these lessons are critical to the future of north- 
ern wildlife populations and to Canada’s obligations to northern Indigenous 
peoples. Finally, it is argued that this approach to wildlife management is 
consistent with the courts’ decisions on reconciliation and could be helpful 
in the provinces. 


Conserving Wildlife: The State and Community Wildlife 

Management Paradigms 

From time immemorial, the Indigenous peoples of Canada’s northern terri- 
tories? managed their use of wildlife on the basis of their spiritual, cultural, 
and community-based values. 

First Nations and Metis, the Inuvialuit and Inuit, had their own systems 
of rules, customs, and wildlife management based on their traditions, cul- 
tures, and belief systems. This wildlife management paradigm was integral 
to the organization of these Indigenous societies. It was based on intimate 
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knowledge of the land and animals and on traditional ecological knowledge? 
It never entirely disappeared. 

Euro-Canadian wildlife management rules emerged from a different 
tradition and belief system, and these Euro-Canadian values shaped the rules 
that were enshrined in statute and enforced by the courts. 

Beginning during the period of Canada’s western and northern expan- 
sion and until 1982, these Euro-Canadian rules were applied and expanded in 
the territories to the detriment of the Indigenous, community-based wildlife 
management systems. The clash of these wildlife management paradigms re- 
sulted in the erosion of Aboriginal* and Treaty rights to wildlife and wildlife 
harvesting, including the right to make local decisions about these activities. 

Over time, the community paradigm continually gave way to the state 
paradigm as law enforcement presence and wildlife management efforts in- 
tensified in the territories.° The tension between these paradigms continued 
to exist until land claim negotiations were completed’ and section 35° juris- 
prudence? began to push back against the dominant state paradigm. 


THE STATE PARADIGM 


At the end of the nineteenth century, a similar ethical and conceptual frame- 
work for wildlife conservation and management emerged in Canada and the 
United States. This framework incorporated a rejection of the excesses of 
commercial or market hunting and of the English or European “privileged 
approach” to the allocation of wildlife resources. This framework incorpor- 
ated the emerging body of wildlife science, management skills, and law ca- 
pable of husbanding the resource in pursuit of the goal of “wise use.” 

In Canada, wildlife professionals share this broadly accepted framework 
of principles that underlies our wildlife law and facilitates the management of 
wildlife.” This wildlife law paradigm has evolved over the last one hundred 
and fifty years" and is a reflection of the values, principles, and legal trad- 
itions of the dominant, that is, Euro-Canadian culture.” 

Under the state paradigm, the managers are separated from the users. 
Management and control of publicly owned wildlife require formal, central- 
ized authority, established by Parliament or the legislature, assigned to a min- 
ister of the Crown and enforced by game management officials, the police, 
and the courts. Such a system is bureaucratic and hierarchically organized. 
The Euro-Canadian approach to wildlife management is also science-based 
and purportedly value-free. 
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The elimination or strict management of commercial hunting requires 
tight control on the transportation, storage, sale, barter, or trading of the 
products of the hunt. This is achieved by way of licensing systems, the cre- 
ation of statutory offences prohibiting the sale of game, and the enforcement 
of these rules. Such a system permits the killing of wildlife only in situa- 
tions where it is used for food, fur, or for the defence of persons or property. 
Although trophy hunting is allowed, the wasting of the game meat generated 
by trophy hunts is prohibited. 


THE COMMUNITY-BASED PARADIGM 


Systems of local or community-based control of wildlife harvesting activities 
developed in many Indigenous societies as a means of resource conservation 
and management. These systems often went hand in hand with a system of 
territorial use or land tenure, so that families, clans, or even individuals held 
and managed defined hunting or fishing territories. Indigenous community- 
based management systems” share a number of characteristics that can be 
used to describe the community-based wildlife paradigm. 

Indigenous fishing, hunting, and gathering territories used for resource 
conservation were described in Labrador as early as 1915 by the American 
ethnologist Speck.* Most native peoples in North America had systems of 
land tenure that involved rules for resource allocation within the group and 
for control of access to those resources. In Inuit societies, wildlife harvesting 
required an organizational structuring for the integration of the personnel, 
equipment, and economic resources necessary for the hunt. This system re- 
quired a social network with rules to direct interpersonal and intergenera- 
tional relations so as to form an efficient means of directing harvesting activ- 
ities in a high-risk natural environment.” 

In the community system, the users are also the managers.® In such 
societies, all members accumulate and share knowledge about the resource 
that is managed through harvesting activities. This “Indigenous system of 
management” is a core feature of all northern native cultures. “Community- 
based (but not family-based) territories were probably the primary practice 
for resource management at one time in North America.”” The authorities 
indicate that these community-based self-management practices are highly 
resilient systems of wildlife use and management. They are local and consen- 
sual, communal in the use of territory and the sharing of the products of the 
hunt, and enforced through social and cultural controls. This paradigm does 
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not need external or formal mechanisms to achieve management goals or the 
enforcement of rules. It is informal, flexible, and adaptable. 


Effects of the Application of the State Paradigm to 
Aboriginal Harvesting 

Even a very brief consideration of some of the restrictions imposed on 
Aboriginal harvesters shows how significantly the regulatory framework es- 
tablished as a result of the state wildlife paradigm affected the exercise of 
Aboriginal harvesting rights over the years. Despite the liberalization of the 
rules applied to the interpretation of treaties over this period, the jurispru- 
dence indicates that, ultimately, the courts would see to the enforcement of 
the dominant wildlife paradigm in the territories. 

Prior to 1982, Aboriginal rights to wildlife could be regulated, and if the 
intention was clear enough, extinguished by the enactment of federal or ter- 
ritorial legislation, without the need for justification." 

From 1917 until its amendment in 1994, the Migratory Birds Convention 
Act” (MBCA) and regulations prohibited spring hunting and hunting in bird 
sanctuaries, set bag and possession limits, and prohibited the sale and buying 
of birds and eggs. Exemptions for native persons from the requirement for a 
permit were, however, granted. 

Territorial wildlife law after 1960,”° specifically, game ordinances,” 
applied to Indians and Inuit automatically, unless a contrary intention ap- 
peared. Indigenous hunting for food on unoccupied Crown land was protect- 
ed as long as the game was not declared to be in danger of becoming extinct. 
However, several key species including barren ground caribou, muskox, polar 
bear, and wood bison, were declared to be in such danger in the Northwest 
Territories (NWT) in the 1960s. The harvesting of muskox was prohibited for 
over fifty years and then, when subsequently permitted, was managed under 
strict quota. Polar bear and wood bison have also been managed since the 
1960s on the basis of a strict quota system. Only barren ground caribou popu- 
lations that rebounded in the 1980s escaped a quota system under the game 
ordinance.” 

Over time, the Crown imposed progressively tighter restrictions on the 
barter, sale, or other exchange of wildlife, and established wildlife sanctuar- 
ies where some or all species of wildlife could not be harvested. The Crown 
regulated hunting techniques and equipment. Territorial laws regulated trap- 
ping as a commercial activity and restricted, and then eventually virtually 
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eliminated, other commercial harvesting of wildlife. Dangerous hunting pro- 
visions and prohibitions against the abandonment or wasting of meat fit for 
human consumption have also had some effect on Indigenous hunting meth- 
ods and activities. 

An approach to the allocation of harvestable surpluses based on equal 
opportunities for all users may be appropriate for a government-owned 
common property resource, but it can also result in resistance to special en- 
titlements, such as those held by Indigenous persons. Tension, if not conflict, 
between sportsmen hunters and Indigenous hunters over access to game and 
to hunting areas has been one unfortunate result.” 


Wildlife Conservation and Management Regimes in the 
Territories 
In the territories, Indigenous peoples are a significant proportion of the total 
population. Approximately 86 percent of the total population of Nunavut,” 
52 percent of the total population of the NWT,” and 23 percent of the total 
population of the Yukon Territory’ is Indigenous. These populations are 
widely distributed in small communities and they continue to depend on 
wildlife harvesting for food, cultural, and spiritual uses. In many of these 
remote communities, access to wildlife is also a food security issue of signifi- 
cant importance. 

Since 1984, a series of comprehensive land claim agreements have been 
negotiated between Indigenous peoples and Canada, and the territorial gov- 
ernments. The relevant agreements include: 


e ‘The Inuvialuit Final Agreement (IFA) (1984); 

e The Gwich’in Comprehensive Land Claim Agreement (1992); 
° The Nunavut Agreement (1993); 

° The Umbrella Final Agreement (UFA) (Yukon 1993); 


° The Sahtu Dene and Metis Comprehensive Land Claim Agree- 
ment (1994); and 


e The Tlicho Agreement (2005).” 
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While these agreements vary considerably in specific content, they share 
important common elements in their approach to, and effect on, the state’s 
wildlife management. 

Wildlife rights were of central importance in the negotiations for these 
land claims. Wildlife negotiations were initiated early and detailed provisions 
addressing beneficiaries’ rights to wildlife are included in all these land claims. 
One of the fundamental principles of the IFA for example is “to protect and 
preserve the Arctic wildlife, environment and biological diversity.’ A review 
of the wildlife rights chapters of these land claims indicates that they sys- 
tematically roll back the effects of the state paradigm. Aboriginal harvesters’ 
rights to harvest without a licence, without restrictions as to age, sex, or size 
of wildlife and using any means available are confirmed. No seasons or times 
of day are applicable to Aboriginal harvesting. The only harvesting limits are 
the requirements of conservation, public safety, and humane trapping and 
killing. The right to barter, trade, and sell wildlife amongst beneficiaries, and 
sometimes to others, is protected. Exclusive or preferential rights to harvest 
some species of wildlife are included within the claims’ settlement areas and 
on Aboriginal private lands. 

The land claims establish Aboriginal institutions—community hunters 
and trappers’ organizations or renewable resource committees as well as 
regional organizations. These bodies make decisions about the exercise of 
Aboriginal rights, quota allocations, and harvesting activities, which are a 
common feature of many land claims, thus bringing important harvesting 
decision-making home to the community level. 

In addition, the land claims establish wildlife co-management bodies 
that are institutions of public government. In all cases, these co-managers 
are indicated to be the primary authority for wildlife management within the 
land claim settlement area.” All significant government wildlife management 
decisions in the territories take place in the context of these comanagement 
processes. The membership of these tribunals is made up of at least half nom- 
inees or appointees from the land claims organizations. No major decision on 
wildlife management takes place in an area with a settled land claim without 
the advice—or in some cases decision—of the co-management body. In many 
areas” the co-management tribunal works in concert with community-based 
institutions representing beneficiaries. Wildlife management in the territor- 
ies has become decidedly more local since the advent of land claims. 
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The rights granted through land claims are protected by section 35 of the 
Constitution Act, 1982. Co-management regimes in the land claims must be 
honoured by the Crown. In First Nation of Nacho Nyak Dun v. Yukon,” the 
Supreme Court of Canada held, “[a]lthough not exhaustively so, reconcilia- 
tion is found in the respectful fulfillment of a modern treaty’s terms.”” 

The Supreme Court made clear the application of the Nacho Nyak Dun 
decision to the overall resource management framework established in the 
Yukon by the UFA. 

In this decision, the court identified and emphasized the fundamental 
importance of the comanagement regimes that characterize comprehensive 
land claim agreements across northern Canada. The Nacho Nyak Dun deci- 
sion underscores the constitutional underpinning of these arrangements and 
their importance in the quest for reconciliation on northern landscapes. The 
court signalled that governments are required to consult First Nations with 
land claim agreements and may only make changes under these co-manage- 
ment regimes in a manner consistent with the land claims and with the hon- 
our of the Crown. In Nacho Nyak Dun, the court also strongly emphasized 
the importance of good faith participation in the co-management process set 
out in the UFA for land-use planning. 

This reasoning is equally applicable to the Crown’s role and partici- 
pation in wildlife comanagement regimes established under land claims. 
Constitutionally protected comprehensive land claims have fundamentally 
altered the relationship between the state and community-based wildlife 
paradigms in a way that, absent agreement, cannot be reversed. Moreover, 
as will be set out below, land claims and co-management have had a forcing 
effect on wildlife statutes in the territories in a way that also advances the 
interests of reconciliation. The approach taken recently by the territorial 
governments to developing new wildlife legislation reflects the requirements 
of accommodation and reconciliation as set out in Supreme Court jurispru- 
dence and could serve as a model for similar initiatives in other jurisdictions. 


YUKON 


In 2002, the Yukon government amended the Wildlife Act® to include Part 
13 which addresses the IFA and its application on the Yukon North Slope. 
Overall, the Part 13 development process and its contents give clear indication 
that collaborative development of wildlife legislation is the optimal approach 
in an area to which land claims rights and harvesting privileges apply. Part 13 
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was developed with direct involvement by representatives from the Inuvialuit 
Game Council (IGC)** and the Wildlife Management Advisory Council 
(North Slope) (WMAC[NS]).* The development of the legislation was col- 
laborative and Inuvialuit representatives and co-managers had direct access 
to legislative drafters and the opportunity to comment directly on drafts of 
Part 13 as the legislation was developed. Section 198 of the Act makes it clear 
that Part 13 prevails over any other provision of the Act in a case of conflict or 
inconsistency and that the IFA prevails over the Act in any similar situation. 
Part 13 only applies to the North Slope. 

This part of the Act reflects Inuvialuit rights to harvest, to methods of 
harvesting, to exchange or barter wildlife products, and to move harvested 
wildlife anywhere in the Inuvialuit Settlement Region without a permit, in- 
cluding export from the Yukon. The exemption from licensing requirements 
and special harvesting entitlements of Inuvialuit are reflected in Part 13. The 
process for establishing subsistence quotas and total allowable harvests, in 
a case where conservation needs require it, is set out in a manner consistent 
with the IFA. Harvest allocation processes are also set out consistent with 
the land claim, including arrangements for respecting Hunters and Trappers 
Committees’ harvesting bylaws. 


NUNAVUT 


The Nunavut government (GN) rewrote its wildlife legislation as a priority af- 
ter the territory was established in 1999. In Nunavut, there is a single land claim 
covering the whole territory. GN invited Nunavut Tunngavik Incorporated 
(the Nunavut Inuit rights-bearing organization) and the Nunavut Wildlife 
Management Board (NWMB)* to join a working group that systematically 
analyzed the impact of the Nunavut Agreement on the Wildlife Act.” All 
parties had counsel and the legislative drafting process was centred on the 
working group process with all parties receiving and commenting directly on 
draft provisions. This process was novel and took several years to complete. A 
new Wildlife Act was enacted in 2003. 

The Wildlife Act includes species at risk provisions and was written to 
specifically accommodate Inuit wildlife rights and the roles of both Inuit 
wildlife organizations (community and regional), and the NWMB. Section 
1 of the statute asserts: 
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Purpose of this Act 


(1) The purpose of this Act is to establish a comprehensive regime for 
the management of wildlife and habitat in Nunavut, including the 
conservation, protection and recovery of species at risk, in a manner 
that implements provision of the Nunavut Land Claims Agreement 
respecting wildlife, habitat and the rights of Inuit in relation to wild- 
life and habitat. 


This part of the Act explicitly incorporates Inuit traditional knowledge 
into the interpretation of the legislation using Inuit concepts set out in 
Inuktitut. Part 2 explicitly acknowledges the rights to harvest confirmed for 
Inuit by the Nunavut Agreement. 

Overall, the statute respects and reflects the wildlife rights set out in the 
Nunavut Agreement and provides an excellent example of the integration of 
these rights into a modern wildlife statute. 


NORTHWEST TERRITORIES 


The government of the NWT (GNWT) faced an even more complex task. At 
the time wildlife legislation reform was initiated there were four settled land 
claims and at least three others in the negotiation process, including Metis 
Claim negotiations. There are differences in both the specific rights granted 
to land claim beneficiaries and in the roles and authorities of the co-manage- 
ment tribunals established by the claims. In addition, Treaties 8 and 11 apply 
in the NWT. 

The GNWT invited all interested Aboriginal governments to join a 
Wildlife Act Working Group (WAWG) and began an exploration of the chan- 
ges required to wildlife legislation to accommodate and reflect Aboriginal 
rights. 

GNWT chose to use the WAWG to develop both a Species at Risk Act” 
and a Wildlife Act.*° The legislation is framed around collaborative wildlife 
management. Land claim, Treaty, and Aboriginal rights are reflected in the 
text as are the institutions established by land claims. GNWT’s approach was 
to treat all Aboriginal organizations as “governments” and to build direct 
engagement and consultation with these governments into these statutes. 

Land claim and common law harvesting rights based on section 35 of the 
Constitution Act, 1982 are reflected in the text of the Acts. Decisions made by 
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co-management bodies are a required precursor to ministerial decision-mak- 
ing. GNWT has continued its use of the WAWG for the development of wild- 
life regulations and ongoing Aboriginal consultation. Despite the complexity 
of the Aboriginal rights framework in the NWT, it is important to note that 
all the leadership of members represented on the WAWG agreed to the final 
bill that went into the legislature. 

GNWT’s success in this initiative should put to rest any argument that 
incorporating Aboriginal rights into legislation is too complicated and that 
the best approach is a non-derogation clause and to let the courts sort out dis- 
putes. The non-derogation clause approach falls short of the effort required to 
achieve reconciliation. 


Reconciliation and the Future of Northern Wildlife 

In early cases such as R v. Sparrow and R v. Horseman, where Canadian 
courts first considered the infringement of section 35 rights, judicial discus- 
sion of reconciliation was limited.” In more recent jurisprudence, however, 
the Supreme Court has clearly articulated that the purposes of section 35 in- 
clude the reconciliation of Indigenous interests with those of non-Indigenous 
peoples” and the protection of Indigenous rights. 

According to the Federal Court of Appeal, reconciliation is a process that 
requires Indigenous and non-Indigenous peoples to make “good faith efforts 
to understand each other’s concerns and move to address them.” 4+ In R v. Van 
der Peet, the Supreme Court explained that “true reconciliation” accounts for 
both the Indigenous and Euro-Canadian perspectives.’ The goal of reconcili- 
ation is to foster a “mutually respectful long-term relationship” between and 
to bridge the cultures of Indigenous and non-Indigenous peoples.*® 

The Supreme Court’s characterization of reconciliation demands more 
than the limited recognition of Indigenous hunting rights found in most 
provincial hunting and wildlife laws. Reconciliation demands that those 
drafting wildlife and hunting legislation reconcile Indigenous rights to wild- 
life with other interests, including the competing interests of recreational 
hunters and conservationists. An appropriate reconciliation of these interests 
must account for Indigenous community perspectives on wildlife manage- 
ment and involve good faith efforts to understand and address Indigenous 
people’s rights and interests in wildlife. 

Arguably, in the context of wildlife rights, reconciliation has been suc- 
cessfully effected through the negotiation of modern treaties in the North. 
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Modern treaties, as “expressions of partnership between nations,” are “critical 
in fostering reconciliation.”” In First Nation of Nacho Nyak Dun v. Yukon, 
the Supreme Court held up the Yukon UFA as a “model for reconciliation” 
because “[a]greements falling under the UFA are intended to foster a posi- 
tive and mutually respectful long-term relationship between the signator- 
ies.”4 The UFA, in particular, “establishes institutions for self-government 
and management of lands and resources”? and “set[s] out in precise terms a 
co-operative governance relationship.” 5° 

Negotiated approaches to wildlife management, such as those found in 
the North, are consistent with the theme of reconciliation adopted by the 
Supreme Court of Canada in recent section 35 cases. In the context of the 
management of resources such as wildlife, “land claim negotiations provide 
the best opportunity to overcome long-standing rules or policies that fail to 
reflect the interconnectedness of all resources, and fail to link a diverse range 
of strategies and techniques in managing resources.”™ 

Territorial governments have taken the lead in responding to this guid- 
ance from the courts. Their wildlife statutes have been adapted to incorpor- 
ate Aboriginal rights and the new institutions established by land claims. 
The collaborative approach taken to the drafting of this legislation has re- 
sulted in an inclusive statutory framework and processes for ensuring that 
wildlife and habitats are protected in the interests of all Northern residents. 
Collaborative wildlife management has led to instances like the call by the 
Tlicho Government for a total allowable harvest of zero for Bathurst herd 
barren ground caribou in a 2016 proceeding before the Wek’ éezhii Renewable 
Resources Board.” 

Co-management gives a voice to Aboriginal harvesters and a direct role 
in decision-making. Wildlife management challenges and the need to protect 
habitats are more likely to be addressed successfully in a collaborative wildlife 
management framework. 


Conclusion 

Land claims and the Supreme Courts reconciliation jurisprudence have 
converged in the legislation and approach to wildlife management in the 
territories. The result is a collaborative decision-making regime that prom- 
ises better wildlife management outcomes for all. The northern approach to 
the development of these wildlife laws could be useful in other jurisdictions 
where legislation does not fully reflect Indigenous rights and interests. If we 
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hope to ensure the continued presence of wildlife and habitats on our land- 
scapes, we must do better. Ensuring that our wildlife laws better accommo- 
date Aboriginal rights and interests would be a good place to start. 
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This paper is focused on the general history and management of wildlife in the Yukon, 
Northwest Territories, and Nunavut, collectively the “territories.” 

See e.g., Dr Peter J Usher, The Devolution of Wildlife Management and Prospects for 
Wildlife Conservation in the Northwest Territories, Policy Paper 3 (Ottawa: Canadian 
Arctic Resources Committee, 1986) [Usher]; Fikret Berkes, Sacred Ecology: Traditional 
Ecological Knowledge and Resource Management (Philadelphia: Taylor & Francis, 1999) 
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Sustainable Development (London: Belhaven Press, 1975). 

The term “Aboriginal rights” is used inclusively. It is intended to include Treaty rights, 
inherent Indigenous rights recognized or asserted through the common law system, 
and rights derived from modern land claim agreements, unless the context suggests a 
narrower usage. 

Collectively referred to as “wildlife rights” below. 

This dynamic tension was played out as a subplot in the litigation surrounding Baker 
Lake (Hamlet) v Canada (Minister of Indian Affairs and Northern Development) (1979), 
107 DLR (3d) 513, 3 CNLR 17 (FCTD). Inuit in the Kivalliq region of Nunavut were of 
the view that uranium exploration was driving the Beverly and Kaminuriaq caribou 
herds away. Government biologists testified that the problem was Inuit over-harvesting 
of these herds. Later, caribou surveys indicated that government census techniques 
were significantly under-counting the caribou. The views of the biologists supporting 
the dominant paradigm held sway and the community of Baker Lake’s request for an 
injunction to prevent further mineral exploration was unsuccessful. 

The first comprehensive land claim settled north of 60 was the Inuvialuit Final 
Agreement (IFA) brought into force by the Western Arctic (Inuvialuit) Claims Settlement 
Act. Inuvialuit Final Agreement as Amended (April 2005; accessed 27 November 2021), 
online (pdf): Inuvialuit Regional Corporation <irc.inuvialuit.com/sites/default/files/ 
Inuvialuit%20Final%2oAgreement%202005.pdf> [IFA]; Western Arctic (Inuvialuit) 
Claims Settlement Act, SC 1984, c 24 [Inuvialuit Settlement Act]. 

Constitution Act, 1982, s 35, being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
The first of the important section 35 wildlife cases was R v Sparrow, [1990] 1 SCR 1075, 
1990 CanLII 104. 

The term “wildlife” requires definition for purposes of this paper. I have focused on 
laws related to birds and terrestrial mammals under the jurisdiction of the territorial 
legislatures unless the context requires otherwise. 

For a description of this evolution, see John Donihee, The Evolution of Wildlife Law in 
Canada, Occasional Paper #9 (Calgary: Canadian Institute of Resources Law, 2000). 
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Buffalo in Banff National Park: 
Framework for Reconciliation in 
Wildlife Management 


Robert Hamilton’ 


Introduction 

In June 2017, sixteen buffalo were transported to Banff National Park. The 
plan was that by 2020, a nascent herd would be roaming largely free of con- 
straint, over a hundred years since the last wild buffalo had been seen in the 
park. The re-introduction is an example of shared wildlife management, 
where Canadian and Indigenous legal systems work together toward the 
achievement of shared goals. This chapter explores how the re-introduction 
of buffalo to key sites in Canada and the United States represents a framework 
for reconciliation in wildlife management. 


Buffalo Return to Banff: Canadian Legal Perspectives 

A number of civil society groups and Indigenous nations advocated for the 
return of buffalo to Banff. Before the re-introduction could move forward, 
however, several requirements of Canadian law had to be met. As a national 
park, Banff is subject to regulation by federal statute. The park was creat- 
ed under, and is managed by authority derived from, the Canada National 
Parks Act? (the Act). A national park is in many ways “full” of Canadian state 
law. Regulations under the Act govern the identification of wilderness areas,’ 
traffic regulations,* garbage disposal, wildlife,° aircraft access, fishing,* and 
more. In Banff National Park specifically, there are also extensive regulations 
governing the town itself? and commercial ski areas.° National parks are 
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highly regulated spaces, and this concentration of state law has historically 
worked to exclude Indigenous peoples and their laws from these areas.” 

In respect of the re-introduction of buffalo in Banff, the prevalence 
of state law meant that the project could not move forward until certain 
Canadian legal requirements were met. An environmental impact analysis 
(EIA), for example, had to be carried out.” At the time, Parks Canada had 
authority to carry out EIAs for projects on “federal lands” under section 67 
of the Canadian Environmental Assessment Act.” This requires an assessment 
of whether the project is likely to “cause significant adverse environmental 
effects” and, if so, if such effects can be justified." Parks Canada performed 
a detailed EIA, assessing the impact on “soil, vegetation and fire; wildlife re- 
sources; aquatic resources; cultural resources; species at risk; visitor experi- 
ence; and the socio-economic dynamics of surrounding human commun- 
ities.” The assessment determined that the impact would be “insignificant.” 

In the pilot phase of the project (2017-2022), the buffalo were limited to 
an area designated as a “Wilderness Zone” under the Act. As such, the “wil- 
derness character” of the area is a priority, and it is not accessible by trail with 
a motorized vehicle.” The “re-introduction zone” is further subdivided into 
three “bison management zones” in accordance with the “Bison Excursion 
Prevention and Response Plan.” Until June 2018, the animals were kept in 
an enclosed “soft-release” pasture, at which point they were released into a 
broader 1,892-km? “re-introduction zone.” The animals were monitored 
closely throughout this period and, if they ventured into a peripheral “haz- 
ing zone,” would be herded, hazed, or baited back into the re-introduction 
zone. At the end of the five-year pilot period, the project will be evaluated in 
light of project targets and a decision will be made about whether the project 
should continue.” As can be seen from this cursory overview, re-introducing 
a species to a national park requires considerable movement from Canadian 
state law. 


Buffalo Return to Banff: Indigenous Legal Perspectives 

In September 2014, ten Indigenous nations from both sides of the Canada- 
US border came together in Montana to sign the Buffalo Treaty. The aim 
of the treaty is cooperation regarding “the restoration of bison on reserves 
or co-managed lands within the U.S. and Canada.”™ The treaty was the 
outgrowth of the linnii Initiative, conceived by leaders of the Blackfoot 
Confederacy in 2009 to re-introduce buffalo to their nations.” Two years after 
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the treaty signing, 87 plains buffalo were transferred from Elk Island National 
Park to the Blackfeet Nation.” Since the initial signing, a dozen more First 
Nations in Canada have signed the treaty.”4 

The signatory nations drafted the Buffalo Treaty in recognition of the 
historical importance of buffalo to Indigenous peoples of the region. It is an 
initiative aimed not only at strengthening buffalo populations by re-intro- 
ducing them into traditional habitats, but at reinvigorating and recovering 
Indigenous cultural, spiritual, and legal practices associated with the buffalo. 
As Professor Leroy Little Bear said, “the treaty speaks to issues such as cul- 
ture, health, research, and conservation.””* This is reflected in the full name 
of the treaty: The Buffalo: A Treaty of Co-operation, Renewal and Restoration. 
The purpose of the treaty as stated in the text: 


To honor, recognize, and revitalize the time immemorial relation- 
ship we have with BUFFALO, it is the collective intention of WE, 
the undersigned NATIONS, to welcome BUFFALO to once again 
live among us as CREATOR intended by doing everything within 
our means so WE and BUFFALO will once again live together to 
nurture each other culturally and spiritually. It is our collective in- 
tention to recognize BUFFALO as a wild free-ranging animal and as 
an important part of the ecological system; to provide a safe space 
and environment across our historic homelands, on both sides of the 
United States and the Canadian border, so together WE can have our 
brother, the BUFFALO, lead us in nurturing our land, plants and 
other animals to once again realize THE BUFFALO WAYS for our 
future generations.” 


The Buffalo Treaty is an example of Indigenous law at work. Indigenous 
peoples had, and continue to have, systems and practices of law internal to 
their nations and communities.” They also have traditions of transnation- 
al law—that is, law between Indigenous nations.’ When Europeans began 
entering into treaties with Indigenous peoples, they carried on not only 
European traditions of treaty-making, but Indigenous ones.” Treaty-making 
has historically been an important aspect of inter-Indigenous transnational 
law. The Buffalo Treaty is a contemporary example of this. 

The treaty acts as an assertion of Indigenous law by articulating stan- 
dards and norms derived from Indigenous legal traditions and world views. 
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For example, the treaty states: “We, collectively, agree to perpetuate all aspects 
of our respective cultures related to BUFFALO including customs, practices, 
harvesting, beliefs, songs, and ceremonies.”* This is notable, as many cus- 
toms, songs, and ceremonies have important legal dimensions, often acting 
as sources of legal principles and legal reasoning.” The re-introduction of the 
buffalo reinvigorates a “lifeworld” in which Indigenous legal regimes exist.” 
The treaty also speaks to land and resource use on both sides of the Canada- 
US border. The territorial scope of the jurisdiction claimed under the treaty 
tracks Indigenous geographies, not state borders. Among the initiatives sup- 
ported by the treaty signatories was the re-introduction of buffalo to Banff 
National Park. 


Overlapping Law, Shared Jurisdiction, and Reconciliation 
In the Canadian context, there are geographic regions where multiple legal 
orders are working, at times in relation to the same subject matters. Where 
multiple legal orders exist in this way, they always sit in relationships of 
tension and accommodation. Achieving reconciliation between state and 
Indigenous legal orders requires taking the fact of legal pluralism as a starting 
point.¥ In a practical sense, this means clearly identifying the legal barriers to 
the recognition of Indigenous legal orders and drawing on examples of where 
those barriers have been overcome. 

The Truth and Reconciliation Commission (TRC), in its 94 Calls to Action, 
called on Canada to “repudiate harmful principles such as the Doctrine of 
Discovery and Terra Nullius.” An analysis of why it may have done so sheds 
light on the question of how to move toward meaningful reconciliation. A 
first step in this regard is identifying where the doctrine of discovery is still 
alive in Canadian law. In its simplest form, this doctrine expresses the view 
that European powers gained territorial sovereignty and legal authority over 
lands in North America upon “discovering” them. A full accounting of the 
doctrine, however, requires a broader lens. As Tracey Lindberg writes, the 
doctrine of discovery is “a dogmatic body of shared theories (informing 
theory, law, and understanding) pertaining to the rightfulness and right- 
eousness of settler belief systems and the supremacy of institutions (legal, 
economic, governmental) that are based upon those belief systems.” Terra 
nullius is a complementary doctrine through which lands were categorized 
as legally vacant, a crucial prerequisite to “discovery” and the answer to the 
question, “how can a continent full of people be “discovered?” Though terra 
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nullius was official policy in Australia, in Canada it was not.” Yet, as a cor- 
ollary to the doctrine of discovery, it was relied on in important ways none- 
theless. Though the doctrine of discovery in its simplest form may seem like 
an antiquated idea, it animates much judicial reasoning on Indigenous rights 
and continues to shape the relationship between Indigenous peoples and the 
state in important ways.* 

The doctrine became an explicit part of Indigenous rights law in the 
common law world in the 1823 American case of Johnson v. M'Intosh? There, 
Marshall CJ held that the “principle was that discovery gave title to the gov- 
ernment by whose subjects or by whose authority it was made against all 
other European governments.”*° Though the title gained through discovery 
was good “against all other European governments,” discovery also affected 
Indigenous peoples. As Marshall CJ held, “the rights of the original inhabit- 
ants were in no instance entirely disregarded, but were necessarily to a con- 
siderable extent impaired. They were admitted to be the rightful occupants of 
the soil, with a legal as well as just claim to retain possession of it, and to use 
it according to their own discretion; but their rights to complete sovereignty 
as independent nations were necessarily diminished.”* This decision shaped 
the Canadian approach. Discussing the nature of Indigenous land rights and 
Crown authority in Guerin v. The Queen, the Supreme Court cited Johnson v. 
M'Intosh in stating that: “The principle of discovery . . . justified these claims 
and gave the ultimate title in the land in a particular area to the nation which 
had discovered and claimed it.” 

Following the constitutional recognition of Aboriginal and Treaty Rights 
in 1982, the doctrine of discovery animated the court’s approach to inter- 
preting section 35 rights in two ways. First, in R v. Sparrow, the court held that 
section 35 rights can be unilaterally infringed by the Crown subject to a justi- 
fication analysis.** The court cited the 1823 decision of the US Supreme Court, 
Johnson v. M’Intosh, as authority for the proposition that “there was from 
the outset never any doubt that sovereignty and legislative power, and indeed 
the underlying title, to such lands vested in the Crown.** While the court 
made a move to question this by citing, with seeming approval, Professor 
Noel Lyon’s argument that section 35 opens the door for courts to question 
Crown sovereign authority, it nonetheless held onto that unilateral authority 
as the basis for the power to infringe section 35 rights.** The doctrine is also 
still present in the doctrine of Aboriginal title. The Supreme Court has es- 
tablished a framework that takes the assertion of sovereignty as the key date 
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for establishing Aboriginal title.” Employing what is known as the “crystal- 
lization thesis,” the court has held that Aboriginal title crystalized upon the 
assertion of Crown sovereignty.** The Crown’s ability to gain sovereignty by 
assertion is rooted in the doctrine of discovery. 

These principles then shaped the development of the duty to consult. The 
court has repeatedly emphasized that the duty to consult does not include a 
veto power. What this framing means is that the Crown retains the power 
to act unilaterally in the face of Indigenous opposition, subject only to the 
procedural requirements elaborated under the duty. Further, under the con- 
sultation framework, the courts insist they hold power to unilaterally deter- 
mine the relative rights and obligations of the parties. Indigenous rights are, 
therefore, asserted until such point as they are proven in court, while Crown 
entitlements are assumed. The legitimacy of such unilateralism is based on a 
hierarchical organization of legal systems. While the courts have undoubted- 
ly pushed Aboriginal rights forward in important respects, often in the face 
of intransigent state actors? the doctrines of discovery and terra nullius are 
engrained in section 35 jurisprudence. How, then, can the unilateralism and 
engrained hierarchy of the constitutional rights framework be challenged? 

Increasingly, the United Nations Declaration on the Rights of Indigenous 
Peoples (UNDRIP) is cited as a source of foundational substantive norms that 
can guide Crown-Indigenous relations.” Self-determination and free, prior, 
and informed consent, in particular, provide legal language through which 
Indigenous people are now voicing their claims to control affairs in their trad- 
itional territories. With British Columbia” and most recently the federal gov- 
ernment, having passed implementation legislation,” questions about what 
this implementation will look like are now top of mind. There is considerable 
debate about what implementation might look like and how UNDRIP inter- 
acts with section 35.4 While there is considerable uncertainty regarding the 
definition of “consent” in UNDRIP and the extent to which UNDRIP pushes 
past current section 35 jurisprudence, it seems clear that UNDRIP envisages 
states as legally pluralistic spheres.» The unilateralism that grounds section 35, 
therefore, seems inimical to UNDRIP. When the TRC calls for a repudiation 
of the doctrine of discovery, it is calling for a repudiation of the hierarchical 
ordering of legal systems and the unilateralism of Crown sovereign authority 
that has historically shaped Crown approaches to Indigenous decision-mak- 
ing authority. This, in turn, requires that legal authority be negotiated rather 
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than dictated by the state and the state’s courts.*° How, then, does this relate 
to wildlife management projects of the type described here? 


Reconciliation Frameworks and Wildlife Management 
The re-introduction of buffalo into Banff National Park included elements 
of both Canadian state law and Indigenous law. The Buffalo Treaty is aimed 
at the re-introduction of buffalo in sites across the region and the care of 
existing populations. This is being undertaken to reinvigorate Indigenous 
cultural, spiritual, and legal orders. In specific locales, such as Banff, the 
re-introduction requires significant movement from state law. Parks Canada 
has recognized the importance of Indigenous involvement. As Parks Canada 
explains: “Making sure that bison received proper blessings before they re- 
turned to the Banff landscape was a key part of the project. Parks Canada 
hosted a blessing ceremony on the shore of Lake Minnewanka with Buffalo 
Treaty signatories and celebrated at a second ceremony at Elk Island to mark 
the departure of the herd to Banff.” Both state and Indigenous protocols 
had a role to play. The Buffalo Treaty signatories have consciously sought 
out this form of collaboration. When the Mistawasis First Nation signed, for 
example, “[o]ther groups were on hand to sign as supporters of the treaty. 
Those groups included Saskatchewan Polytechnic, the Canadian Parks and 
Wilderness Society, and the City of Prince Albert, which was represented by 
Mayor Greg Dionne.” While co-management regimes under modern treaty 
and land claims agreements are reasonably well known, such agreements are 
impractical or undesirable for many Indigenous nations. Yet, as the Buffalo 
Treaty example shows, there are other ways to move forward. 

There are several other examples taking place in National Parks under 
Parks Canada initiatives to “connect with Indigenous partners.” In Jasper 
National Park, a section of the park “is closed to the general public for a week to 
allow members of a B.C. First Nation to hunt on their traditionally used lands, 
which fall within the park boundary.”® Similarly, in 1993, the Champagne 
and Aishihik First Nations, and in 2003 for the Kluane First Nation, negoti- 
ated the resumption of traditional harvesting in Kluane National Park.” The 
“Healing Broken Connections” project has since attempted to build on these 
legal gains by encouraging Indigenous participation in a range of activities in 
the park, strengthening the connection between the people and the place.* In 
these examples, Indigenous peoples work within the existing National Parks 
framework to create space for the exercise of Indigenous law. 
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In other examples, Indigenous peoples have asserted their law as the pri- 
mary source of authority and pushed the state to work within Indigenous 
legal frameworks. One example of this is the creation of “tribal parks.” The 
Tla-o-qui-aht, Tsilhqot’in, Haida, and Doig River First Nations have estab- 
lished tribal parks. Tribal parks are areas of Indigenous jurisdiction, subject 
to Indigenous law. They are, with one exception, not yet formally recognized 
under Canadian law. The park with the most well-known origins is likely the 
first park established by the Tla-o-qui-aht in 1984.8 The provincial govern- 
ment in British Columbia had provided a licence to harvest old growth forest 
on Meares Island, a small island on the west coast of Vancouver Island. As 
part of their opposition to the project, the Tla-o-qui-aht declared the island to 
be a tribal park under their jurisdiction. While the Tla-o-qui-aht ultimately 
secured an injunction to stop the logging (which has stood to this day), the 
courts did not acknowledge or speak to the existence of the tribal park.” Yet, 
the Tla-o-qui-aht continue to manage the island as a tribal park. They have 
since declared three more parks in their territory.® 

The Haida Nation also asserted a tribal park, with somewhat different 
results. In 1982, the Council of the Haida Nation passed a resolution aimed 
at prohibiting logging on over 227,000 hectares of Haida Gwaii, declaring 
the area a tribal park under Haida jurisdiction. In 2008, the government of 
British Columbia ultimately recognized the claim by making the area a park 
under provincial law.®° The Haida retain ongoing “traditional use” rights, in- 
cluding “monumental cedar and cedar bark harvesting, seaweed harvesting, 
medicinal plant harvesting, hunting, fishing, trapping and food gathering” in 
Duu Guusd.” The area is now a park under two legal regimes, a fact explicitly 
noted in the park’s co-management outline. More recently, the Tsilhgot’in 
have declared a tribal park—Dasiqox Tribal Park—encompassing some 
90,000 hectares of their traditional territory adjacent to the lands over which 
the Supreme Court recognized their Aboriginal title in 2014.6 It is yet to be 
seen how this will interact with federal and provincial laws. 


Conclusion 

Whether created under federal, provincial, or Indigenous authority, what the 
approaches discussed above have in common is that they move beyond a uni- 
lateral approach, allowing for the terms of engagement between Indigenous 
peoples and Canadian governments to be subject to negotiation. That is, ne- 
gotiation is not constrained to the exercise of particular “rights.” Jurisdiction, 
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and along with it the terms of coexistence, are being negotiated on a small 
scale in these illustrative examples. These examples also illustrate that de- 
veloping notions of self-determination and free, prior, and informed consent 
need not disrupt wildlife management in Canada. Frameworks for reconcilia- 
tion in wildlife management can be developed on the basis of negotiation and 
in relation to specific locales and issues. 
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An Overview of Wildlife Legislation 
in Alberta 


Sara Jaremko: 


Wildlife in Alberta is subject to federal, provincial, and international laws and 
policies, and in the case of urban areas, municipal law, and policy. Municipal 
law falls primarily under provincial jurisdiction with limits and exceptions. 
Wildlife laws have traditionally been based around hunting, but increasingly 
involve habitat protection and protection of species at risk. In Alberta, a devel- 
oping commitment to regional and land-use planning along with biodiversity 
may affect wildlife and habitat management. This paper provides an overview 
of the jurisdictional landscape of laws on wildlife, and traditional tools for 
wildlife management with an emphasis on the provincial perspective.” 


Jurisdiction 
Wildlife in Canada is not expressly contemplated in the Constitution Act, 
1867; but has been considered to fall under provincial legislative authority 
under section 92(13) (property and civil rights in the province) and section 
92(16) (generally all matters of a merely local or private nature in the prov- 
ince), and section 109 (all lands, mines, minerals, and royalties [belong to the 
provinces]).* Wildlife is generally considered to be property owned by the 
Crown as a result of the legal tradition considering wildlife to be part of the 
land, and associating land ownership with a “right to harvest wildlife.”> An 
individual may gain an ownership interest, for example, under the Wildlife 
Act’ 

Areas including the environment and natural resources fall under con- 
current federal and provincial legislative competence; In 2006, Kennedy and 
Donihee noted that the federal government has jurisdiction over migratory 
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birds, matters of international trade and commerce,’ interjurisdictional 
wildlife, and fisheries.’? Wildlife management on federal lands within prov- 
inces also remains under federal jurisdiction." The federal government juris- 
diction also has legislative authority over federal species at risk,” and Indian 
reserves.’ Kennedy and Donihee stress the importance of cooperation be- 
tween both levels of government: 


Both levels of government have essential roles to play in our nation- 
al framework for the protection of and management of wildlife. In 
order to ensure a coordinated framework for wildlife management, 
cooperative federalism is essential. Our constitution sets out a divi- 
sion of powers which includes limits on both federal and provincial 
jurisdiction over wildlife. Only a cooperative effort will ensure the 
long-term presence of wildlife on our landscapes.” 


Traditional Wildlife Management 


John Donihee has discussed the following three stages in the evolution of 
Canadian wildlife law: 


Stage 1: the “game management era” (Confederation to the 1960s); 
Stage 2: the “wildlife management era” (1960s to mid-1980s); and 


Stage 3: the “sustainable wildlife management era” (mid-1980s to the 
time of writing [2000])." 


In a 2006 comparative overview of wildlife laws across the country, 
Monique Passelac-Ross noted: 


The wildlife management paradigm embodied in wildlife acts is 
characterized by the following features identified by Valerius Geist: 
public ownership of the wildlife, strict controls on killing of wildlife, 
elimination or strict management of market hunting, allocation of 
harvestable surpluses based on equal opportunities for all users, and 
interjurisdictional cooperation.” 
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Traditional Mechanisms 

Passelac-Ross completed a functional analysis across Canadian jurisdictions, 
on the “typical contents of wildlife statutes and regulations and their trad- 
itional wildlife management mechanisms,” as follows: 


e Administration: empowering a minister, as well as wildlife offi- 
cers and often advisory boards or committees, often provisions 
for interjurisdictional agreements among governments or with 
First Nations groups;* 


° Property rights in wildlife: generally, the Crown owns live 
wildlife, but ownership may be transferred by permit or licence 
when lawfully killed; 


e Licensing provisions: “The legislation usually contains a general 
prohibition against hunting without a licence.”° “Central to the 
wildlife management paradigm,” the licensing system is exten- 
sive.” Licenses are issued and cancelled at the discretion of the 
minister, by fee, and with conditions and limitations; 


e Rules for hunting: relating to animals, season, time, territory, 
and manner of hunting;” 


° Possession, use, and sale of wildlife: Generally, prohibiting 
possession, use and sale, without a licence, as well as regulating 
transportation and import/export;¥ 


e Prohibitions: “The most important general prohibition concerns 
hunting without a licence or contrary to the terms and condi- 
tions of a licence, and hunting outside an open season.”™4 Also, 
against harassing, disturbing, feeding wildlife, or disturbing 
habitat or abode, and not respecting traplines;” 


° Enforcement: extensive—wildlife officers “have and may exer- 
cise the powers and authority of peace officers. . . . The enforce- 
ment powers granted to wildlife officers and to other persons ap- 
pointed by the Minister are very similar across jurisdictions”; 


e Offences and penalties: similar across Canada—“Offences 
created by provincial wildlife laws are summary conviction 
offences and are often continuing offences, that is they constitute 
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separate offences for each day on which the offence is committed 
or continues.” Penalties include fines, imprisonment, seizure, 
forfeiture, creative sentencing, administrative penalties, licence/ 
permit amendment, suspension or cancellation, or prohibition; 


° Regulations: often extensive, may include “licensing system, 
the designation of areas, places or territories where hunting is 
allowed or prohibited, the rules relating to hunting, fishing and 
trapping, guide-outfitting, the rules relating to the possession, 
use and commerce of wildlife, the protection of wildlife and its 
habitat, the protection of species at risk, etc.”** 


Land-based Management: Monique Passelac-Ross then analyzes land- 
based wildlife management in habitat protection provisions in the wildlife 
statutes.” As Kumpf and Hughes write, “[h]abitat protection is ultimately 
deemed to be the most effective tool for conservation since a species’ surviv- 
al is ultimately dependent on its habitat. Types of habitat protection include 
legally protected areas, land stewardship, prohibitions against harming a nest 
or dwelling, and through the minister acquiring land or designating private 
or public land as protected.” Passelac-Ross noted: 


There are two ways in which wildlife habitat may be protected. First, 
the legislation establishes general protection mechanisms for the 
abode or residence of wildlife species, as well as their habitat. Sec- 
ond, the legislation enables the Lieutenant Governor in Council or 
the Minister to set aside or acquire lands necessary for habitat pro- 
tection. The designation of protected areas may occur on both public 
and private lands. Once designated, the lands are subject to various 
use restrictions.* 


In addition, habitat conservation funds are created by legislation in sev- 
eral jurisdictions, sometimes within wildlife acts, to conserve, enhance, ac- 
quire and/or manage land.” 


Species at Risk 
Passelac-Ross analyzes species at risk legislation across Canada and iden- 
tifies the importance of federal and provincial cooperation. She notes that 
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“the protection of endangered species is accomplished in large part by means 
of habitat protection measures.” A brief history on species at risk follows 
the 1992 United Nations Convention on Biological Diversity (CBD), rati- 
fied by Canada in December 1992,4 the 1999 interjurisdictional Accord for 
the Protection of Species at Risk,” the creation of the Canadian Endangered 
Species Conservation Council (CESCC) and recognition of the Committee 
on the Status of Endangered Species in Canada (COSEWIC), and the federal 
Species at Risk Act (SARA)** in force in 2004. Provinces have species-at-risk 
provisions in stand-alone legislation or within their wildlife legislation.” 
Provincial statutes on species at risk share the following components, as dis- 
cussed by Passelac-Ross:3* 


e Establishment of a committee or commission to facilitate the 
protection of species at risk 


e Designation process for species at risk 


° Species protection measures, often with prescribed exceptions 
or defences, such as prohibitions regarding hunting/taking/in- 
juring/killing of endangered or threatened species, often includ- 
ing possession, disturbance, harassment, interference, as well as 
selling, exporting, and trafficking.” 


e Habitat protection measures in two ways: “First, the legislation 
establishes prohibitions against destroying, disturbing or inter- 
fering with the habitat of the protected species, as well as with 
their abode or residence. . . . The second, more proactive way in 
which legislation achieves habitat protection is by allowing the 
acquisition or setting aside of land necessary for species protec- 
tion.”4° 

° Penal provisions vary among jurisdictions, but include fines 


and/or imprisonment and/or alternatives (e.g. re licences). 


e Recovery plans: “Some provinces have enacted legislative 
provisions concerning the preparation and implementation of 
recovery plans for designated species.”” 


e Conformity with the Accord for the Protection of Species at Risk 
and with SARA varies between jurisdictions. Passelac-Ross notes 
“the fact that the ‘safety net’ provisions of SARA allow the fed- 
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eral Minister of the Environment to recommend to Cabinet that 
regulations to protect the critical habitat of listed species should 
be enacted and applied to provincial or private land, where the 
Minister is of the opinion that provincial laws and policies are 
inadequate.” 


International 
Returning to Alberta’s interjurisdictional framework, Canada has a variety 
of formal and informal international commitments with respect to wildlife. 
Additional international instruments may be applicable to endangered spe- 
cies and migratory birds.4t One such instrument is the Convention on the 
International Trade in Endangered Species of Wild Fauna and Flora® (CITES). 
Canada is a signatory to the CBD.** The CBD requires signatories to 
“translate this overarching international framework into revised and updated 
national biodiversity strategies and action plans.” The CBD’s objective is “the 
conservation of biological diversity, the sustainable use of its components and 
the fair and equitable sharing of the benefits.”** The CBD Strategic Plan for 
Biodiversity 2011-2020 was created in 2010. 


Federal 

Canada first ratified the CBD in 1992, prompting development of the Canadian 
Biodiversity Strategy. The purpose of this strategy “is to conserve biodivers- 
ity, use biological resources sustainably, and contribute internationally to bio- 
diversity efforts.” Canada’s revised national biodiversity strategy and action 
plan is reflected in the 2020 Biodiversity Goals and Targets for Canada,” the 
Biodiversity Outcomes Framework, and the Canadian Biodiversity Strategy.” 
Canada’s Wild Animal and Plant Protection and Regulation of International 
and Interprovincial Trade Act (WAPPRIITA) is based on CITES. 

As discussed above, Canada has federal jurisdiction over the environ- 
ment and natural resources (concurrent with the provinces), and authority 
regarding migratory birds™ and interjurisdictional wildlife, as well as species 
at risk, fisheries, and federal lands, including national parks and Indian re- 
serves. Kumpf and Hughes have noted that “[g]enerally, the federal legislation 
applies to federal land and federal species (migratory birds, fisheries), while 
provincial legislation applies to provincial land. If the province has inad- 
equate coverage, the federal legislation will step in.”® 
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Provincial 
Alberta’s wildlife legislation relates primarily to issues associated with hunt- 
ing, in the traditional paradigm discussed above. Wildlife legislation in the 
province is not habitat-based but includes designation of protected areas 
including habitat conservation areas, wildlife sanctuaries, migratory bird 
lure sites, and wildlife control areas° Considerations for land-based wild- 
life management support regional and land-based approaches to biodiversity, 
such as regional land-use planning and use of municipal regional planning. 
The relevant provincial statutes include the Wildlife Act, and the 
Environmental Protection and Enhancement Act,’ which governs environ- 
mental matters generally. The government has included provisions in the 
Wildlife Act that addresses endangered species** and habitat protection.” 
The province has adopted a policy concerning species at risk called Alberta’s 
Strategy for the Management of Species at Risk 2009-2014. The provincial 
government had commenced creating a provincial biodiversity policy® in 
2015, but the policy has not yet been completed. 


Land-use Planning 

The provincial government instituted an innovative, comprehensive prov- 
incial land-use planning framework starting in 2008 through the Land Use 
Framework (LUF)® and its enacting legislation; the Alberta Land Stewardship 
Act® (ALSA). By its nature, this framework covers wildlife habitat generally 
and has potential for more direct regulation and management. ALSA cat- 
egorizes the province into seven land-use regions based on river basins and 
directs that comprehensive regional land-use plans be created for each re- 
gion. Alberta’s LUF is both provincial law and policy. Notably, ALSA has 
superordinate authority over other provincial laws: ALSA provides that ALSA 
will prevail over other enactments in the event of a conflict,® and regional 
plans, considered to be regulations,®* will prevail over other regulatory in- 
struments or regulations but not over acts in the event of a conflict.” To date, 
the Lower Athabasca Regional Plan“ (LARP) which incorporates the city of 
Fort McMurray and oil sands mines, and the South Saskatchewan Regional 
Plan’? (SSRP) which includes the Calgary area, have been completed and are 
effective. The North Saskatchewan Regional Plan’? (NSRP), which includes 
the Edmonton area, is under development. 
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The LUF and its regional plans contemplate biodiversity extensively. As 
well, each regional plan is intended to include a biodiversity management 
framework (BMF) as a sub-regional plan. No BMFs have been finalized to 
date. Linear management frameworks that will affect habitat are also under- 
way. In addition, the SSRP was amended on May 31, 2018, to implement the 
Porcupine Hills—Livingstone Land Footprint Management Plan (LFMP).” 
Alberta’s 2017 Draft Provincial Woodland Caribou Range Plan is a “form of 
land-use planning covering 23 percent of the province, and incorporates so- 
cial and economic considerations. Thus, it will be a sub-regional plan under 
regional plans [and will] form the main component of the LARP landscape 
management plan.”” Woodland caribou are listed as threatened species under 
federal and provincial legislation and are the subject of recovery plans at both 
levels. This illustrates the potential implications for broader and future wild- 
life management through the LUF. 

The draft SSRP BMF’s objectives include 


e maintaining terrestrial and aquatic biodiversity; 


e continuing to provide a range of benefits to communities, 
Albertans, and First Nations, including the continued ability to 
exercise constitutionally protected rights to hunt, fish, and trap 
for food, and other First Nations’ cultural practices, through 
biodiversity and healthy, functioning ecosystems; 


e sustaining long-term regional ecosystem health and resiliency; 
8 long 8 y: y 


e recovering species at risk and not designating new species at 
risk; and 


e sustaining intact grasslands habitat.” 


New tools: The LUF and ALSA provide for “stewardship of private lands 
in Alberta through the development of incentives and market-based instru- 
ments.”” These novel tools include the transfer of development credits (TDCs), 
land trusts, charitable easements, land conservation offsets, lease-swapping, 
and dealing with existing tenure rights in ecologically sensitive areas’ 
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Municipal 

Provincial wildlife legislation prevails in municipal jurisdictions. 
Municipalities restrict hunting within their boundaries.” In the urban con- 
text, wildlife is also affected by municipal biodiversity measures and pest 
control’ Biodiversity in municipalities, with impacts on habitat and wildlife, 
is governed by law and, mostly, policy: including components of Calgary and 
Edmonton’s municipal development plans”? and biodiversity policies.” 

The cities of Calgary and Edmonton are signatory* to the Durban 
Commitment: Local Governments for Biodiversity,” thereby acknowledging 
“accountability and responsibility for the health and wellbeing of our com- 
munities through protecting, sustainably utilizing and managing biodivers- 
ity and recognizing its role as the foundation of our existence.” 

Changes made in 2017 to the Municipal Government Act” support metro- 
politan and municipal regional planning and potentially other environment- 
al considerations™ that are likely to affect habitat protection in and around 
urban areas. Amendments include changes to mandates for municipal de- 
velopment plans and growth plans for the Calgary and Edmonton metropol- 
itan regions.” The contents of a growth plan should address density, infra- 
structure, “corridors for recreation, transportation, energy transmission, 
utilities and inter-municipal transit,’*° and “policies regarding environment- 
ally sensitive areas.”*” 

Conclusion 

As discussed above, wildlife in Alberta falls primarily under provincial juris- 
diction, within the context of federal, international, and provincial laws, and 
in the case of urban areas, municipal law and policy. Historically, wildlife 
laws have been created to address hunting activities, but more recently have 
focused on habitat protection and protection of species at risk. In the prov- 
ince, an emerging commitment to regional and land-use planning along with 
biodiversity, may have implications for wildlife and habitat management in 
the future. 
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Wildlife and Habitat Protection/ 
Management Other Than by 
Wildlife Laws: Roles for Courts 


Arlene Kwasniak' 


Introduction 

Wildlife laws per se, such as wildlife or species at risk legislation, only go 
part of the way, and a relatively minor part of the way, towards protecting or 
managing wildlife or habitat (wildlife/habitat). A myriad of other laws, both 
common and legislative, are relevant to wildlife/habitat impacts, for better or 
worse. This chapter looks at the limitations of wildlife laws, and then discuss- 
es other law-based protection or management of wildlife/habitat approaches 
falling under the broad category of “other than wildlife laws” (OTWLs). The 
chapter takes a broad-brush approach. The aim is not to inspect details; it is 
rather to demonstrate how wildlife/habitat issues permeate an immense as- 
sortment of laws and to show how courts can play significant roles regarding 
the outcomes for wildlife/ habitat. 


About Wildlife Laws? 


Law commentator, John Donihee, identifies three eras of wildlife manage- 
ment: game management (Confederation to 1960s), transitional wildlife 
management (1960s to mid-1980s), and sustainable wildlife management 
(mid-i980s to present)? Game management legislation regulates wildlife 
as resources, e.g. by regulating hunting, trapping, predation, and market- 
ing. Although such laws may contain limited immediate habitat protection 
provisions (e.g. nests, dens), they aim to preserve the game for utilization. 
Transitional wildlife management “is characterized by the ongoing refinement 
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and detail of hunting control mechanisms, using a combination of geograph- 
ic areas, seasons and harvest restrictions.” Typical regulatory mechanisms 
include “habitat protection and management, and artificial replenishment, 
including restocking, [and] game farming. . . >” Sustainable wildlife manage- 
ment reflects evolving values regarding wildlife in recognizing its intrinsic 
and resource values. It is typified by legislation with a strong environment- 
al or ecological focus, legislated endangered species, and habitat protection. 
Indigenous rights and entitlements also may be recognized in this era, as well 
as strengthened controls on trade in wildlife.® 

If one only considered wildlife laws per se, it would be difficult to make 
the argument that legislation better protects wildlife/habitat in the “sustain- 
able wildlife management era” than before it, with few exceptions. One is the 
Nunavut Wildlife Act’ with its incorporation of the Nunavut Land Claims 
Agreement respecting wildlife, habitat, and the rights of Inuit.’ Another is 
that few wildlife laws (outside of species at risk laws) provide habitat protec- 
tion beyond immediate habitat. Even then, such provisions are limited: for 
example, powers to designate habitat protection areas on Crown land, or to 
regulate unique interferences with habitat.? Other exceptions are the many 
provincial, territorial, and federal species at risk laws. As important as these 
are to wildlife/habitat protection/management, they are limited and reactive 
and may trigger too late. Generally, species members must be gasping for 
breath, and their natural habitat be primarily developed for these acts to 
kick in. 

Wildlife laws per se are not enough to effectively protect or manage wild- 
life/habitat. Wildlife laws, except for species at risk laws, have little to do with 
wildlife/habitat impacts from development, or wildlife/habitat protection. In 
our complex society, we must look beyond wildlife laws to better compre- 
hend the law-based sources that permit impacts on or provide protection for 
wildlife/habitat. 


Wildlife and Habitat Protection/Management Other 
Than by Wildlife Laws 


OTWLs may fall under common law, legislation, or other categories such 
as private and public stewardship and economic instruments. OTWLs are 
ubiquitous, and it is a safe wager that more wildlife/habitat is protected or 
impacted through the application of OTWLs than wildlife laws. Below are 
some examples of OTWLS and the courts’ involvement with them. 
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COMMON LAW 


OTWLs based in common law offer a number of approaches to protect/ 
manage wildlife/habitat.’° Here are a few: 


Contracts 


Contracts that could be used to assist in wildlife/ habitat protection include 
contracts between conservation organizations and landowners to monitor 
habits, to restore habitat, or to refrain from land-use practices that could ad- 
versely affect habitat. However, contracts are limited by a term of time, and 
apply only to the parties to the contract, unless the obligations are assigned. 
Also, a contract, unaccompanied by an interest in land, does not “run with 
the land” and bind future landowners who are not a party to it. 

A case in point is Willman v. Ducks Unlimited (Canada)." The defendant, 
Ducks Unlimited Canada (DUC), filed a caveat against the plaintiff’s land to 
give notice of DUC’s interest in a landowner agreement that enabled DUC to 
access the land and carry out waterfowl management activities. The Manitoba 
Court of Appeal struck down the caveat on the basis that caveats give notice 
of interests in land by their nature. The landowner’s agreement did not, the 
court found, confer an interest in land, and did not bind future owners. It was 
instead a personal contract that permitted DUC to enter the land to carry out 
certain activities. 


Easements and Restrictive Covenants 


Unless modified by statute, easements and restrictive covenants require two 
separate parcels of land: a dominant and servient tenement. The dominant 
tenement must benefit from restrictions on (restrictive covenants) or per- 
missions or rights in relation to (easements) the servient tenement. Properly 
constituted easements and restrictive covenants run with the land and bind 
future owners. 

Easements and restrictive covenants could have many uses for wildlife/ 
habitat protection. For example, a conservation organization could enter into 
a restrictive covenant with a landowner to restrict the owner’s utilization of 
the land to benefit connected wildlife habitat on the organization’s lands in 
the same area. The organization might negotiate an access easement to mon- 
itor compliance. 

An example of a statutory modification is section 219 of the British 
Columbia Land Title Act,’ which authorizes the environment minister, a 
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municipality, and certain others to enter into a covenant with a landowner to 
secure certain amenities. The covenant that runs with the land may impose 
negative or positive obligations and does not require a dominant tenement. 
“Amenity” under the Act includes environmental, wildlife, and plants, and 
the government has used such covenants to protect wildlife habitat.” 

Windset Greenhouses (Ladner) Ltd v. The Corporation of Delta’* con- 
sidered the validity of a section 219 covenant. The municipality of Delta 
required Windset to enter into covenants to, among other things, enhance 
wildlife habitat, and restrict heat sources and light emissions, as a pre-con- 
dition to Windset being granted a development permit. Windset executed 
the covenant on its understanding that they were temporary and would be 
replaced by a municipal bylaw governing these matters. Delta did not get to 
pass the bylaw as officials reasoned that they could rely on the covenants. The 
British Columbia Supreme Court agreed with Windset that the covenants 
were intended to be temporary and that Windset executed them because a 
bylaw would replace them within a reasonable time. The court issued an order 
under the Property Law Act” to cancel portions of them. The court was care- 
ful to draw a distinction between bylaws, which can be changed, and section 
219 covenants, which might be perpetual. 


Leases 


Leases—time-limited interests in land that give a right to occupy—can pro- 
tect wildlife/ habitat in a variety of ways. A conservation organization, for 
example, could lease land to restore and protect habitat. A lease, such as a 
Crown grazing lease, or Crown oil and gas lease, could include habitat pro- 
tection conditions. 

Hansen Drilling Ventures Ltd v. Alberta Conservation Association (ACA), 
an Alberta Surface Rights Board decision, provides an example relating to an 
oil and gas lease. The ACA, with the Alberta Fish and Game Association, 
owned land for the purpose of restoring it to native vegetation to provide 
habitat for endangered species, in particular sage grouse. Hansen’s industrial 
activities would interfere with the restoration and re-vegetation. The panel 
was asked to set the compensation that Hansen must pay for its use of the 
land. The ACA presented twelve comparable loss of use agreements. In the 
end, the panel raised annual compensation from $2,000 to $4,261, which was 
more in line with the comparable agreements. It is interesting that instead 
of questioning whether restoration to native habitat for listed species was a 
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use of land or trying to quantify the actual value of the loss of use, the panel 
stated that “the marketplace is usually the best determinant of fair and rea- 
sonable rates of compensation.”” 


Licence 


A person may give a licence to another to do something on a land. Regarding 
wildlife/habitat, a licence could include, for example, a right to enter the land 
to restore, maintain, and monitor habitat conditions. A licence, on its own, 
does not bestow a property interest. This can be important as a property in- 
terest typically includes rights to enforce the interest against third parties that 
interfere with the interest. 

A case in point is Chingee v. British Columbia." Harry Chingee held a 
guiding territory certificate and two registered traplines, both issued by the 
province under the Wildlife Act.’ Chingee claimed that the Crown author- 
ized logging activities on the Crown land, interfering with his interests. He 
claimed damages on the basis of nuisance and trespass, among others. British 
Columbia asked the British Columbia Supreme Court to strike out Chingee’s 
statement of claim. 

Chingee claimed his interests were profits 4 prendre. A profit 4 prendre 
gives the right to enter another’s land and take some profit, such as wildlife, 
hay, trees, etc. It is a property interest but does not confer exclusive possession 
of the land. It is limited to the exclusive right of entering the land to remove 
the profit.*° 

The court found that the interests would not support a trespass action. 
Trespass is a wrongful interference with land in the plaintiff's possession. 
Chingee was not in possession in the required sense, and the Crown ex- 
pressly authorized the defendants’ logging activities, so any interference was 
not “wrongful.”” Although the court entertained the claim that the trapline 
interest could be a profit 4 prendre, the court found that the elements of a 
nuisance—unreasonable interference with the use and enjoyment of land— 
were not met against the Crown or other defendants.” The court relied on 
British Columbia’s public lands legislation that prescribed a multiple-use 
approach to public land management. The court stated that the “realization 
of wildlife values is one of many considerations among the purposes and 
functions of the Ministry described in its legislation. Other objectives relate 
to maximizing forest productivity, timber harvesting, and recognizing the 
financial interests of the government.” ” The legislated resource management 
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multiple-use scheme shaped and limited what would constitute “unreason- 
able interference.” 


Statutory 

Countless statutes are OTWLs, in that their application can protect or impact 
wildlife/habitat. In this paper, only a few are discussed. However, it would 
be remiss not to at least mention other types of OTWLs below and provide 
examples in the endnotes: 


e legislated plans that authorize or guide government deci- 
sion-making regarding land use; 


e legislation that designates land for environmental/ecological 
protection;”° 


e municipal planning legislation that authorizes zoning that ex- 
cludes areas from development;” 


e although not usually legislated, international conventions and 
commitments concerning wildlife/habitat;” 


e government wildlife/habitat policies; 


e legislation and policies creating or sanctioning economic instru- 
ments like offsets regarding impacted wildlife/habitat2° 


Conservation Easements 


Most provinces/territories have conservation easement/covenant statutes. 
These statutes create a property interest in land. To constitute the interest, 
a landowner enters into a voluntary agreement with a person authorized by 
statute to protect the natural or other authorized values of all or a part of 
his/her land by restricting development, for a term of time or in perpetuity. 
When registered at the appropriate land registry, a conservation easement/ 
covenant runs with the land and development restrictions are enforceable in 
accordance with its terms and the legislation.” 


Transfer of Development Credits 


Transfer of development credit (TDC) programs provide a legal process to 
preserve natural, agricultural, or heritage values of rural or urban land by per- 
mitting the transfer of development potential from one area and conferring it 
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on another area that is more appropriate for development.” Unlike tradition- 
al zoning, TDC programs enable compensation to a landowner for the loss 
of development potential in order to carry out public conservation policies. 
Such programs have been hailed as “an innovative way to accommodate both 
preservation interests and development interests.” 


Environmental/Sustainability Impact Assessment 


All provinces/territories and the federal government have impact assessment 
legislation.“ Impact assessment processes can also be carried out pursuant to 
Indigenous communities/government co-management agreements and legis- 
lation. Government decision-makers need information to decide whether 
to issue a statutory authorization (e.g. a mining permit). This is especially 
so if a proposed project could have significant adverse environmental effects 
or other social costs. Impact assessment offers governments a planning and 
decision tool to prevent or mitigate environmental or other sustainability-re- 
lated problems that will likely result from a project, including impacts on 
wildlife/habitat. 

Traditionally, impact assessment has focused on environmental impacts 
and has been called “environmental assessment.” But impact assessment can 
also focus on a broader range of sustainability impacts, such as impacts on 
economy, health, society, and culture. In the latter case, the assessment may 
be referred to as a sustainability impact assessment. In this chapter, both fo- 
cuses are referred to simply as “impact assessment” or “TA.” 

Through IA processes, governments may become aware of a development 
project’s overall impact on the environment/sustainability. Armed with this 
awareness, decision-makers determine whether to issue the required statu- 
tory authorization so that the project may go ahead, to issue the authorization 
with conditions, or to not issue the authorization at all. 

Project IA (assessment that focuses on a single project, such as a dam or 
a mine) may relate to wildlife and habitat protection or management in many 
ways. For example, a project that could impact wildlife/habitat that is being 
assessed will likely require a wildlife baseline analysis. As summarized by a 
consultant/biologist, data requirements might include** 


e Lists of expected species present on site, emphasizing species of 
conservation concern 
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e Site-specific features (e.g., bear dens, mineral licks, raptor nests) 


e Identified habitats of importance (e.g., ungulate winter range, 
areas of known concentration) 


e Documented seasonal habitat use 
e Estimates of animal abundance (listed by habitat and season) 
e Historical distributions and habitat use 


e Behavioural responses to development activities. 


Project IA may bring to light the presence of 


e species at risk, and the application of the federal Species at Risk 
Act,” or provincial/territorial species at risk legislation that 
could lead to wildlife/habitat protection; 


e Indigenous rights related to wildlife and habitat and potential 
protection of rights; and 


e public and stakeholder concerns that could lead to protection, 
project rejection or abandonment, or stricter development con- 
ditions to better protect wildlife and habitat. 


In contrast to project IA, a regional IA (RIA) plan covers a geographic area 
and can involve 


e acomprehensive ecological baseline study; 


e identification of areas or categories of life or culture particularly 
susceptible to development, or otherwise meriting preservation 
and protection; and 


e arisk analysis regarding impacts of existing and planned project 
developments, including cumulative impacts studies, and a map- 
ping out of where development to specified degrees may occur 
and where it is off-limits. 


Accordingly, RIA takes into account wildlife/habitat and provides degrees of 
insulation from development.* 
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A strategic impact assessment (SIA) focuses on the environment- 
al/sustainability effects of a government’s policies, plans, and programs. 
For example, if a province considered adopting the Yellowstone to Yukon 
Conservation Initiative (Y2Y) program, which strives to secure connective 
wildlife habitat from Yellowstone to the Yukon, then assessing the environ- 
mental and other impacts of adopting the program and developing policy 
concerning Y2Y would constitute an SIA. 

Both SIA and RIA may be operative in project IA, including potential 
wildlife/habitat impacts of a proposed project. 


Project Impact Assessment—The Proof Is in the Permit 
and What Follows 


Assessing environmental and sustainability effects alone will not protect 
or manage wildlife or habitat. It is what is done with the information that 
matters. Following an IA, a project could be turned down, approved with 
conditions, or approved without conditions. Conditions may include mitiga- 
tion to lessen adverse effects, including on wildlife/habitat. Conditions need 
to be monitored and followed up on to ascertain their effectiveness. Where 
unforeseen impacts result irrespective of conditions, adaptive management 
requirements on approval (if any) can oblige a proponent to alter environ- 
mental management to alleviate issues and impacts. As a final comment in 
this section, the research disclosed very few instances where an impact as- 
sessment clearly resulted in a lack of harm or destruction of wildlife/habitat 
coupled with the actual protection of existing wildlife/habitat. If a project 
has positive results for wildlife/habitat, it is more likely that it is because the 
assessment led to avoiding, minimizing, or mitigating wildlife/habitat im- 
pacts. Even then, such positive results depend on IA recommendations being 
followed through in apt permit conditions, monitoring, follow-up, adaptive 
management, and wildlife/habitat-nurturing reclamation conditions, which 
does not always occur.’ 


IMPACT ASSESSMENT AND COURTS 


There is no shortage of court enforcement/interpretation of IA matters in 
relation to wildlife/habitat in Canada. A CanLII search on May 5, 2020, dis- 
closed 78 cases involving the Canadian Environmental Assessment Act (2012 
and 1992) (predecessors of the federal Impact Assessment Act (2019)) alone. 
A case demonstrating some positive results for wildlife/habitat is the 1998 
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British Columbia Supreme Court decision George v. Marczyk.*° This was the 
first British Columbia decision on the then-new provincial IA law. 

The case concerned the proposed open-pit Huckleberry Copper Mine. 
In 1995, Huckleberry applied for a certificate under the provincial Mine 
Development Assessment Act.” The assessment process began under that Act 
but then transitioned to the new Environmental Assessment Act.” The certifi- 
cate was granted, subject to certain conditions. The validity of the certificate 
was challenged on numerous grounds, including that “[t]he issue of the im- 
pacts of the project on wildlife and the consequent potential adverse effect 
on First Nations was not addressed prior to certification. In particular, the 
mapping presented to the committee was unacceptable and that until such 
mapping is completed [,] work on the compensation for impacts and wildlife 
could not take place [,] and in fact [,] it was never done.”* These wildlife im- 
pacts and mitigation, the petitioners argued, should have been identified in 
the IA process and would have been available as a basis for constitutionally 
required First Nations consultation. The court agreed and added that the pro- 
ponent should have provided such data under the provincial Environmental 
Assessment Act.* The court ordered that such data be produced within a 
given timeframe, that First Nation consultation resume with this new infor- 
mation, and that the certificate subsequently be amended as appropriate.* 
Ultimately, the provincial and federal approvals were finalized but subject 
to the proponent’s developing reclamation plans to restore or enhance fish 
and wildlife habitat after mine closure.* Interestingly, in 2015 Huckleberry 
Mines won an award in the metal mine reclamation category from the British 
Columbia Technical and Research Committee on Reclamation (TRCR). The 
award was for its “habitat compensation work in a successful remediation of 
fishways (using fish ladders) in a local creek in the vicinity of the Huckleberry 
copper mine.” #4 The creek contained no fish until 1996, a year after the start of 
the reclamation work. 


The Moral of the Story 


Impacts on wildlife/habitat, for good or bad, may result from the application 
of a myriad of laws. Individuals and organizations wanting to preserve and 
protect wildlife/habitat must work with the larger law-based puzzle pieces and 
connect these pieces to realize their aims. In addition to law-based pieces, such 
individuals and groups can pursue other avenues, not discussed here, such as 
grants, land acquisition, lobbying, education, and stewardship programs. The 
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Y2Y initiative, already mentioned, is a good example. Its website describes it 
as “a joint Canada-U.S. not-for-profit organization that connects and protects 
habitat from Yellowstone to Yukon so people and nature can thrive.”** Y2Y 
uses a variety of methods and relies on legislative provisions of statutes from 
a number of jurisdictions, and the collaboration of hundreds of people and 
groups, to accomplish its work. If the validity of a piece of Y2Y’s puzzle of 
connective habitat were to be challenged and put before a court, the court, 
of course, would have to examine the relevant legislation and the particu- 
lars of the circumstances. The author hopes that when doing its job, courts 
include among these particulars, the intricate legislative and non-statutory 
overlay of elements of protection/management of wildlife/habitat and consid- 
er how using court interpretation and enforcement powers could sometimes 
reinforce or topple it. Courts have tools to take this perspective, and when 
appropriate, find for wildlife/habitat protection rather than destruction, such 
as relying on purpose clauses (where applicable), incorporating principles of 
international law, considering the public interest, public trust, and principles 
of equity. Though these, and other court tools, cannot be spelled out here, 
the author hopes that further research will explore how courts can improve 
and advance wildlife/habitat protection and sustainable management in its 
considerations and decisions. 
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A Role for the Courts in Market- 
Based Conservation 


David W. Poulton 


There is an irony in seeking to address economic instruments for environ- 
mental protection in a book entitled Environment in the Courtroom and 
which is focused upon issues of enforcement. The irony lies in the fact that 
such instruments are conceived of as an alternative to our focus on enforce- 
ment and on the courtroom. 

Rather than rely on legal sanctions, market-based instruments seek to 
alter human behaviour by appealing to economic self-interest. They aim to 
internalize more environmental costs into resource decisions, changing the 
economic drivers of development and exploitation. In various and diverse 
forms, they create new liabilities for environmental bad, and new rights, 
sometimes including property rights, in environmental goods. Like the laws 
of contract and property, when they operate properly, their biggest effect 
comes through broad acceptance and voluntary compliance, with the courts 
and legal sanctions positioned in the background in a supporting role. 

In the conventional legal framework, laws for the protection of wild- 
life and the environment fit awkwardly into the broader legal system. Our 
doctrines of property and commerce are abundantly focused upon making 
resources available for human use. Those doctrines underlie an economic 
system that has enabled social growth for hundreds of years and that forms 
people’s expectations respecting the opportunity to create prosperous and 
useful lives. The more recent development of laws of environmental protec- 
tion runs counter to this overall trend. It presents environmental protec- 
tion as a barrier to the pursuit of economic self-interest. This contrary na- 
ture of environmental protection sets up the dichotomy of economy versus 
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environment that dominates so much of our public discourse, including en- 
vironmental litigation. 

In contrast to that conflictual paradigm, the development of market-based 
instruments for environmental protection seeks to travel upstream in the 
flow of economic forces and alter price signals, and other economic factors 
in order to assure that interests of the environment are taken into account 
in the formation of life and business plans, that economics and environment 
become harmonized, both held to be necessary and beneficial for human life. 

Much of the thinking on economic instruments has originated in aca- 
demia and then been adopted into policy discussions. This is happening at an 
increasing rate. A 2017 report found that almost one hundred jurisdictions 
worldwide use some form of market-based policy instrument for the protec- 
tion of biodiversity.’ 

But while policy discussions have been dynamic, there has not been the 
same level of attention paid to such instruments in the promulgation of our 
statutory law. Individual components and building blocks of market-based 
programs, such as conservation easements or land use planning authority, 
may be found in some statutes, but it may not be clear on the face of a stat- 
ute how they are intended to fit into the larger policy picture. As well, many 
market-based environmental policies are being promoted through regulatory 
structures and jurisdictions that were originally conceived of when such 
intention was unknown. Courts may become fora for consideration of how 
traditional statutory jurisdictions will mesh with innovative environment- 
al-economic policy initiatives. In considering these matters, the courts may 
contribute to the harmonization of economic and environmental incentives 
or may frustrate that policy direction. Because the entirety of a policy frame- 
work, including its non-legal aspects, may not be brought before a court, a 
court might take either direction inadvertently. 

This chapter reviews some cases where the courts have added their voice, 
even if inadvertently, to the policy debate in this area, and touches on some 
situations where they have—benignly in my view—left the field to policy- 
makers and regulator decision-makers. The paper touches on four mar- 
ket-based instruments of environmental policy. 


Conservation Offsetting 


As a tool of environmental protection, conservation offsetting demonstrates 
the range of approaches that might be taken to combining law and policy. 
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Offsetting links the right to develop or use a resource, and to thereby create 
some environmental loss, to the obligation to create an environmental en- 
hancement equivalent to the loss, with the objective of leaving no net loss of 
the environmental values in question. Offsetting uses a price mechanism to 
encourage environmental stewardship. By requiring a development propon- 
ent to bear the replacement cost of the environmental components and values 
it proposes to degrade or destroy, offsetting creates an incentive to minimize 
that loss. 

Long a tool for carbon emissions, offsetting for habitat and biodiversity 
is now found in programs in ninety-nine countries worldwide? and getting 
increasing attention from policy makers across Canada. Here I shall focus on 
offsetting for biodiversity, leaving aside the elaborate field of carbon offsetting. 

In Canada, we see various avenues by which conservation offsetting is 
enabled by statutory provisions. The first is by the measure being explicit- 
ly authorized by statute and regulation. This is very rare in Canadian law. 
One of the very few such provisions is found in British Columbia’s Water 
Sustainability Act.* The following section sets out the authority of a regulator 
when faced with impacts to a stream or aquifer that cannot be mitigated: 


16(2) If the decision maker considers that the [adverse effects] cannot 
be addressed, or cannot fully be addressed, by mitigation measures 
proposed by the applicant but can be compensated for by other mit- 
igation measures taken on a different part of the stream or aquifer 
than the part to which the proposal relates, the decision maker may 
impose... terms and conditions requiring the applicant to take com- 
pensatory mitigation measures that meet the prescribed criteria, in 
place of or supplemental to any mitigation measures proposed by the 
applicant, on a different part of the stream or aquifer to which the 
application relates. 


(3) With the consent of the applicant, the terms or conditions of an 
authorization . .. may require that the applicant take compensatory 
mitigation measures on a different stream or aquifer in respect of 
which the application is made. 


More detailed rules for the terms of compensatory mitigation measures 
on designated “sensitive streams” are found in regulation.‘ We see, then, that 
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this decision maker has a clear authority to order offsetting (i.e. compensa- 
tory mitigation measures), as well as some guidance in regulation as to how 
that authority is to be applied. 

The Alberta Land Stewardship Act (ALSA)’ contains a general statement of 
interest in exploring market-based instruments to support land stewardship.* 
Part 3 of the statute enables a series of such tools. Conservation offsetting is 
to be enabled by the promulgation of a series of regulations including the re- 
lationship of offsetting to impactful development activity, the establishment 
of “stewardship units” as a medium of exchange for comparing development 
and offset impacts,” and the establishment of an exchange in stewardship 
units." These provisions are extremely broadly drafted, so much so that they 
enable a wide variety of potential regulatory directions. To date, however, no 
regulations have been put in place, so this avenue remains undeveloped. 

Despite these two examples, the explicit provision for conservation off- 
setting in statutory law is rare in Canada. It is much more common that off- 
setting requirements are based on the general jurisdiction of a regulator to 
impose environmental conditions on development or use permitting. Thus, 
for example, the federal fish habitat compensation has been based upon sec- 
tion 35 of the Fisheries Act, which reads in part: 


35 (1) No person shall carry on any work, undertaking or activity that 
results in the harmful, alteration, disruption or destruction of fish 
habitat. 


(2) A person may carry on a work, undertaking or activity without 
contravening subsection (1) if 


(b) the carrying on of the work, undertaking or activity is authorized 
by the Minister and the work, undertaking or activity is carried on in 
accordance with the conditions established by the Minister; 


No mention is made of offsetting or compensation in this section. Rather 
it is implicitly seen as within the scope of the discretion of the regulator to 
impose conditions. In the case of the fisheries regime this has supported an 
offset program since the late 1980s (though the wording of Section 35 has been 
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amended in ways unrelated to this point). The real substance of that program, 
however, has been found in policy guidance without legal force." 

In a similar vein, Alberta offset policy for wetland conservation” relies 
upon the following sections of the province’s Water Act: 


36 (1) . . . no person may commence or continue an activity (ie., al- 
tering a water body, including a wetland) except pursuant to an ap- 
proval... 


38 (3) The Director may issue an approval subject to any terms and 
conditions that the Director considers appropriate. 


Again, the discretion to impose conditions is the legal foundation for off- 
set requirements, but the details of the expected conditions are determined by 
reference to policy guidance lacking the force of law. 

Similar jurisdiction to impose conditions is found in dozens of resource 
statutes across Canada and depending on the particular wording of each, 
might form a foundation for many different offset programs. The precise na- 
ture of those programs, however, is not found in the statutes that enable them. 
This means that any judicial ruling on the nature of the foundation may re- 
verberate through offset systems, rendering them more or less functional, 
though the nature of the policy edifice and the significance of the ruling may 
not be brought before the court in any particular case. 

While jurisprudence ought not to be distilled out of the absence of litiga- 
tion, the fact that such jurisdiction to impose offsetting has been so little chal- 
lenged despite years of the operation of some offset programs may be taken as 
an indication of the mainstream acceptability of such programs. Accordingly, 
the courts ought not to be hasty in seeking to limit them. 


Conservation Easements 

A contrast to the distance between statutory provisions and implementation 
details in conservation offsetting may be found with another conservation 
policy tool, conservation easements. A conservation easement is an interest 
in land created by statute. It provides a means by which a private landowner 
may covenant to undertake or forgo certain activities or developments in or- 
der to preserve the natural features and ecosystem functions of his or her 
land. When registered, the covenant runs with the land and is binding on 
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subsequent owners. This is, therefore, an important way of securing environ- 
mental benefits for the future, and those secure benefits, while important in 
themselves, may also underpin other market-based environmental policy 
tools and programs. One significant point of distinction from a common law 
easement is that a conservation easement does not require a dominant tene- 
ment, though it does require a qualified second party to receive the easement 
and hold the power to enforce it. 

Almost all jurisdictions in Canada have legislation providing for con- 
servation easements, though in some cases they may be referred to by differ- 
ent names such as conservation covenants.” In Alberta, the legislation is the 
ALSA, specifically sections 28 through 35. Section 29 reads, in part: 


29(1) A registered owner of land may, by agreement, grant to a quali- 
fied organization a conservation easement in respect of all or part of 
the land for one or more of the following purposes: 


(a) The protection, conservation and enhancement of the environ- 
ment; 


(b) The protection, conservation and enhancement of natural scenic 
or esthetic values; 


(c) The protection, conservation and enhancement of agricultural 
land or land for agricultural purposes." 


The Alberta Court of Queen’s Bench had occasion to consider this pro- 
vision in the case of Nature Conservancy of Canada v. Waterton Land Trust 
Ltd.’ The defendant operated a bison ranch on land which it owned near 
Waterton Lakes National Park. It purported to give a conservation easement 
to the Nature Conservancy of Canada (NCC) to the effect that the landowner 
would not use “wildlife-proof fences” on the land, as well as some other re- 
strictions. Presumably, the purpose of this was to maintain wildlife move- 
ment across the land. Unfortunately, the form and execution of the easement 
document was beset by a myriad of errors and points of confusion. The land- 
owner employed fencing that the NCC objected to and the NCC brought suit 
to enforce the terms of the easement. The defendant brought a countersuit 
seeking a declaration that the easement was invalid. 
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A good deal of the case dealt with contractual issues of mutual mistake 
and rectification, but one argument of the defendant landowner was that the 
easement was ultra vires the Alberta statute, based upon the above-quoted 
wording. It claimed that the plaintiff was required to prove the validity of the 
easement by calling expert evidence to establish its conservation purpose, 
and that its failure to do so placed the easement outside the statute. To its 
credit, the court dispensed with this argument succinctly: 


I disagree with what amounts to a presumption of invalidity. I dis- 
agree that a priori a conservation easement is unenforceable unless 
the grantee demonstrates with scientific evidence that the conserva- 
tion easement, or the specified term of it to be enforced, accomplish- 
es at least one of the statutory purposes for the legislators creating 
conservation easements, now set out in ALSA. Section 29 permits 
conservation easements to exist where the grantor had at least one 
of the stated purposes for the conservation easement. Proof of ac- 
complishing one of those purposes, or proof of the probability of ac- 
complishing one of those purposes, or proof of potentially or even 
possibly accomplishing one of those purposes is not required. The 
prerequisite is that the grantor had one of the purposes in mind. 
There will be many ways to prove such intent, most notably by in- 
ference from the wording of the conservation easement. On the face 
of a conservation easement it will usually be apparent whether the 
grantor’s purposes fell within at least one of the statutory purposes. 
[Italics in original.]*° 


In another part of its judgment the court noted the public interest served 
by conservation easements: 


By relinquishing such rights of ownership in support of conserva- 
tion-minded restrictions the landowner is in effect donating them 
in favour of a conservation purpose. Thus, conservation easements 
enable private capital from charitable benefactors to be deployed 
for public interest purposes, such as environmental protection, en- 
hancement, and sustainability.” 
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While the particular conservation easement in question, in this case, 
was ruled unenforceable on other grounds—the vagueness of the term “wild- 
life-proof fence”’—the liberal and purposive interpretation of the statutory 
provision for conservation easements will help create confidence in that im- 
portant conservation policy tool. 


Trade of Development Credits 

Trade of development credits (TDC) schemes are a municipal planning tool 
that allows for development pressures to be shifted from an area of higher 
conservation interest to an area of lower conservation interest. Under such 
a scheme, a municipality is called upon to designate areas preferred for de- 
velopment (the “receiving parcel”) and those preferred for lower impact and 
lower density uses, compatible with conservation objectives broadly under- 
stood (the “sending parcel”). Development rights are allocated to both par- 
cels, but those wishing to develop in the receiving parcel may increase the 
density of development there by buying development rights from the sending 
parcel. Accordingly, landowners in the sending parcel who wish to conserve 
their land may receive some compensation for their forsaken development 
rights. Proponents of such schemes claim that they enable better municipal 
planning, incent conservation, and fairly distribute the economic benefits of 
development among the whole community. 

In Keller v. Municipal District of Bighorn No. 8” a landowner challenged 
the jurisdiction of the municipality to implement a TDC scheme. At the time 
the municipal district of Bighorn adopted the TDC scheme at issue, there was 
no specific provision allowing such schemes in Alberta legislation, including 
the Municipal Government Act. 

However, Madam Justice Hunt Macdonald of the Alberta Court of 
Queen’s Bench had no difficulty reading the jurisdiction into the Act using a 
“broad and purposive approach,” saying: 


Under s. 632(a)(ii), an MDP [municipal development plan] must ad- 
dress the manner of future development within the municipality. 
Under s. 632(b)(iii) and s. 632(3)(b)(vi), it may address environmental 
matters and the physical, social and economic development of the 
municipality. Though the legislation does not refer specifically to a 
TDC scheme, in my view sucha scheme clearly falls within the broad 
powers of regulation and control provided to the municipality under 
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these sections of the MGA. Similarly, s. 640(4)(o) very clearly pro- 
vides authority to the municipality to provide for density in its LUB 
[land-use bylaw], and s. 633(2)(a) requires a municipality to address 
issues of land use and population density in any ASP [area structure 
plan].” 


The applicant put forward a second argument against the scheme that 
was based on ALSA, which was passed subsequent to the municipal bylaws 
in question in Keller. ALSA did explicitly provide for municipalities to adopt 
TDC schemes (section 48) but required that any such scheme be approved by 
the lieutenant governor in council. The applicant argued that that provision 
should negate the Bighorn bylaws, which had no such cabinet approval. The 
court, however, found that ALSA had no retroactive impact on the validity of 
the bylaws passed before it was adopted.” 

Again, in this case the court adopted a broad and purposive approach 
and, in the process, reinforced the validity and viability of an important mu- 
nicipal tool for market-based conservation. Unfortunately, however, we must 
turn to quite a contrary situation. 


Rights in Environmental Goods 

One of the tools in the market-based toolbox is the creation of property rights 
in environmental goods and services. This is one way of avoiding the “tra- 
gedy of the commons” where the benefits of a person’s environmentally re- 
sponsible behaviour are dissipated throughout a larger community. Instead, 
it allows a person to have a means of retaining the benefit for their own use, 
and thereby incents more responsible actions in the future. The property right 
might attach to the actual resource conserved, or it may attach to the credit 
for the beneficial action. For example, in the United States, one may earn a 
valuable credit for creating a wetland and retain and then use that credit even 
after passing on the title to the wetland itself.” 

One case that touched on this question was Water Conservation Trust 
of Canada v. Alberta (Environmental Appeals Boards) et als The Water 
Conservation Trust of Canada (WCTC) was a non-profit organization formed 
for the purpose, among other things, of holding water licences to maintain 
aquatic ecosystem health.” A water licence is the right to use a given amount 
of water (owned by the Crown) in a given location. ConocoPhillips Canada 
held a water licence for the stated purpose of industrial use on a particular 
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reach of the Red Deer River in southern Alberta. Through its own water con- 
servation efforts, the company came to the conclusion that it no longer need- 
ed the water licence and attempted to donate and transfer it to the WCTC 
for conservation purposes. The WCTC intended to hold the licence, securing 
the water instream for the benefit of the aquatic environment. The transfer 
required a change both in the name of the holder of the licence and also the 
stated purpose, from “industrial” to “habitat enhancement, recreation, fish 
and wildlife management and water management,” both of which required 
the approval of Alberta Environment and Sustainable Resource Development 
(AESRD), as the department was then known. The director of AESRD refused 
the transfer. The WCTC appealed the refusal to the Environmental Appeals 
Board (EAB), which recommended that the refusal stand. That decision was 
then appealed to the Alberta Court of Queen’s Bench, which ruled that the 
EAB decision was reasonable and should stand. 

The case involved several issues, most of which are not addressed here. 
My focus is on the position taken by AESRD on whether the WCTC, as a 
private party, had the right to hold a water licence for a conservation purpose, 
and how that position was seen both by the EAB and the Court of Queen’s 
Bench. That turned on the interpretation of the relationship between two 
parts of section 51 of Alberta’s Water Act.” 

Section 51(1) empowers the director of AESRD to issue or refuse to issue 
a water licence to any person who may apply: 


51(1) On application for a license by a person in accordance with this 
Act, the Director may, subject to subsection (2) . . . [and other provi- 
sions not relevant here] 

(b) a license to that person for 


(i) the diversion of water, or 


(ii) the operation of a works, for any purpose specified in the 
regulations. 
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The applicable regulation is the Water (Ministerial) Regulation.” Section 
11 lists the permissible purposes for which a water licence may be issued, in- 
cluding several apparent conservation purposes: 


11 A license may be issued for any or all of the following purposes: 


(h) management of fish; 

(i) management of wildlife; 

(j) implementing a water conservation objective; 
(k) habitat enhancement; 

(1) recreation; 

(m) water management; 

(n) any other purpose specified by the Director. 


Recall, however, that the authority to grant a person a licence for any of 
the listed purposes is subject to the Water Act subsection 51(2), which reads: 


51(2) On application by the Government in accordance with this Act, 
the Director may issue a License to the Government but no other 
person, or may refuse to issue a license, for 
(a) the diversion of water, 
(b) the operation of a works, or 
(c) providing or maintaining a rate of flow of water or water 
level requirements for the purpose of implementing a water 
conservation objective. 


Implementing a water conservation objective (WCO) is therefore a 
purpose that can underlie the issue of a water licence to any person under 
subsection 51(1) but is reserved only to the Government by subsection 51(2), 
which takes priority. “Water conservation objective” is a defined term in the 
legislation: 


uhhh) “water conservation objective” means the amount of quality 


water established by the Director under Part 2, based on information 
available to the Director, to be necessary for the 
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(i) protection of a natural water body or its aquatic environment, 
or any part of them, 

(ii) protection of tourism, recreational, transportation or waste 
assimilation uses of water, or 

(iii) management of fish or wildlife, and may include water 
necessary for the rate of flow or water level requirements.’ 


A WCO was in fact in place at the time that ConocoPhillips sought to 
transfer its licence to the WCTC. One of the key questions before AESRD, the 
EAB, and the Court of Queen’s Bench, was to what extent the reserving of li- 
cences to the government for a WCO under subsection 51(2) occupied the en- 
tire field of holding water instream for environmental purposes? Conversely, 
to what extent could the private parties—ConocoPhillips and the WCTC— 
retain the right to the environmental benefit created by ConocoPhillips’ ef- 
forts to conserve water? The answer which all three levels of authority gave 
was disappointing. 

The position of AESRD was summarized in the EAB decision: 


The Director stated that if water is held instream as a rate of flow 
for a water conservation objective, then the water is not available for 
other purposes which are generally economic purposes. The Direc- 
tor stated the Government is in the best position to consult with the 
public and weigh the opportunity costs and broader implications of 
keeping water instream as opposed to allocating it for other uses. The 
Director explained creating a water conservation objective requires: 
(1) balancing social, economic, and environmental factors; (2) look- 
ing at changing values of water use and addressing water scarcity; 
and (3) balancing protection of the aquatic environment with water 
allocation for consumptive purposes.” 


In short, conserving water in stream for environmental reasons is a 
matter for the government alone and cannot be entrusted to private parties. 
This position was accepted more or less uncritically by both the EAB and the 
Court of Queen’s Bench. The strong suggestion was that the savings generated 
by ConocoPhillips water conservation measures, motivated by environment- 
al responsibility, were to be reallocated for other industrial uses. Both their 
interest and the interest of their donee, the WCTC was to be negated, the 
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direct opposite of the market-based trend to establish enforceable rights in 
environmental goods and services. 

Further, this conclusion could have been avoided. The WCTC argued 
that the other purposes listed for private water licences—management of fish 
and wildlife, habitat enhancement, recreation, etc.—could characterize the 
holding of the licence by the WCTC. It also drew attention to the thresh- 
old wording at the beginning of subsection 51(2), “Upon the application by 
the Government.” No application had been brought by the government, so 
arguably subsection 51(2) had not been triggered, leaving the full range of 
subsection 51(1) in play. Both of these arguments were summarily dismissed 
by both the AEAB and the Court of Queen’s Bench. 

The WCTC’s position, in this case, is not without its challenges. It is 
unfortunate, however, that its opportunity to steward the water in question 
was lost because of a policy position that denied that private parties could be 
proper stewards and accordingly have enforceable rights. An opportunity to 
advance thinking in line with market-based conservation was thus lost. 


Conclusion 

Increasingly, market-based policy instruments are playing a prominent role 
in environmental and resource planning and protection. These programs 
may never come before a court for consideration in their entirety, for that is 
not in the nature of the instruments. Nevertheless, individual building blocks 
or components may become the objects of litigation and may come before 
a court without a clear signal of their significance to larger environmental 
programs. 

This paper has very briefly touched on just a few of the array of mar- 
ket-based environmental instruments. It has reviewed two cases where im- 
portant conservation components were impugned, and where the courts 
upheld their validity by taking a broad and purposive approach to interpret- 
ation. It has also looked at one case where an unfortunately narrow approach 
to resource stewardship was accepted. Finally, it touched on the broad scope 
of jurisdiction of many resource regulators to place conditions on permitting 
and how that process has provided a window for a whole realm of environ- 
mental programs and done so with little involvement of the courts. 
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Management and Enforcement 
Challenges for Highly Migratory 
Species: The Case of Atlantic 
Bluefin Tuna 


Phillip Saunders’ 


Introduction 


THE ATLANTIC BLUEFIN TUNA? 


Atlantic bluefin tuna (ABFT) (Thunnus thynnus) is both an iconic sport fish, 
with a history of competitive fishing in the Atlantic region (including the 
largest individual ever caught, in Auld’s Cove, Nova Scotia), and the target 
of a significant commercial fishery throughout much of its range. The lat- 
ter is partly driven by the fact that the species is “highly valued in the sushi 
and sashimi markets,” but it also has wider markets. The combination of a 
“recreational” and large-scale industrial fishery is an unusual, if not unique, 
challenge with respect to the choice of management approaches. 

ABFT is a highly migratory species, ranging throughout temperate and 
tropical areas in the Atlantic Ocean and in the Mediterranean and Black Seas, 
which in itself presents serious obstacles to effective management. The ma- 
jor spawning grounds have been identified as the Gulf of Mexico (western 
Atlantic) and the Mediterranean (eastern Atlantic). However, in recent years 
it has been determined that there is intermixing of these stocks in the mid-At- 
lantic, and other potential spawning grounds have been identified in the 
western Atlantic’ Both of these factors further complicate the development 
of management measures. The focus of this chapter is on the management of 
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the western Atlantic stocks, and in particular the measures in place for the 
Canadian ABFT fishery. 


HISTORICAL DEVELOPMENT OF THE FISHERY 


ABFT have been fished for millennia in the Mediterranean and the eastern 
Atlantic, and in the modern period there have been cycles of growth and 
collapse; while catches of the eastern ABFT were relatively stable (at around 
30,000 tonnes) in the 1950s and early 1960s, there was a decline later in the 
1960s (to 10,000-15,000 tonnes), followed by overall increases until a peak of 
about 50,000 tonnes in 1996.° From that point, the eastern Atlantic fishery was 
subjected to management measures (including establishment of a total allow- 
able catch [TAC]) by the International Commission for the Conservation of 
Atlantic Tunas (ICCAT) (see the summary of ICCAT’s origin and manage- 
ment record, below), including implementation of a fifteen-year recovery pro- 
gram adopted in 2006 and implemented beginning in 20077 

The fishery in the western Atlantic was historically much smaller, but in 
the late 1960s to 1970s, a Japanese longliner fleet (which had previously fished 
off Brazil) moved into areas in the Gulf of Mexico and off the northeastern 
United States, with catches climbing until the imposition of the first ICCAT 
TACs effective in 1982. Despite the management efforts, by 1998 the western 
Atlantic stocks were in such a state of decline that a recovery and rebuilding 
program was adopted by ICCAT effective in 1999, including closure to fishing 
in the Gulf of Mexico spawning grounds, closed seasons, and multi-year allo- 
cations of TAC by country.’ 


International Governance Regime 


UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 

1982 (UNCLOS)? AND THE UNITED NATIONS FISH STOCKS 
AGREEMENT 1995 (UNFA)'° 

The management of ABFT, both at the international level via ICCAT and 
inside national jurisdictional zones, takes place within the overall structure 
provided by the United Nations Convention on the Law of the Sea (UNCLOS) 
and the United Nations Fish Stocks Agreement (UNFA). The UNCLOS estab- 
lished the rights and responsibilities of coastal states to manage and control 
the living resources within the exclusive economic zones (EEZs) out to 200 
nautical miles from shore, and the preservation of fishing as a “high seas 
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freedom” (with some limited responsibilities), outside the areas of national 
jurisdiction. This structure, however, left significant ambiguities as to the 
management of highly migratory species (HMS) such as tuna, which range 
widely through coastal state EEZs and high seas areas, and thus are not sub- 
ject to any one overarching jurisdictional authority." 

With respect to HMS, the “sovereign rights” of the coastal state over fish- 
eries in the EEZ were conditioned by a duty to “cooperate directly or through 
appropriate international organizations with a view to ensuring conservation 
and promoting the objective of optimum utilization” of the species.” The lack 
of precision in this obligation to cooperate, coupled with the significant eco- 
nomic interests in HMS stocks, led to a period of inevitable conflict between 
coastal states and the distant water fishing nations (DWENs), which exploited 
these stocks, and the ultimate negotiation of UNFA, signed in 1995, as an “im- 
plementing agreement” for the relevant elements of the UNCLOS. 

A full consideration of the impact and management innovations of 
UNFA is beyond the scope of this chapter, but a central aspect is the confirm- 
ation that regional fisheries management organizations (RFMOs) would be 
the primary mechanisms by which the UNCLOS obligation to cooperate is to 
be given effect. For example, if such an organization has “competence” over 
a defined fishery or fisheries, then coastal and fishing states are to “give effect 
to their duty to cooperate by becoming members of such organization[s] or 
participants in such arrangement.” ICCAT, although established in the 1970s 
(pursuant to a convention signed in 1966, well before the UNCLOS), is the 
RFMO with international management responsibility for the ABFT (one of 
approximately thirty species under its purview). 


INTERNATIONAL COMMISSION FOR THE CONSERVATION OF 
ATLANTIC TUNAS—MANDATE, STRUCTURE, AND RECORD 

ICCAT was established and in operation by the early 1970s, in response to 
widespread concerns about overexploitation and lack of management of tuna 
and other migratory species.’* Its governing body is the commission (com- 
prised of the contracting parties to the convention), and its work is conducted 
through a number of constituent bodies, including a Standing Committee 
on Statistics and Research (SCRS) and a Conservation and Management 
Measures Compliance Committee (COC).° ABFT management measures are 
based on western and eastern stocks, divided geographically (despite con- 
cerns about the scope of inter-mixing of stocks as referred to above). 
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The first TACs for ABFT were established in 1981 (again based on west- 
ern and eastern stocks). In the following decades, a number of management 
measures were recommended to contracting parties, including, inter alia, 
size limits; area and time closures; bycatch restrictions; and enforcement and 
compliance measures, including monitoring and surveillance, a vessel regis- 
try, and port state inspection.” Following years of decline in stocks, long- 
term recovery and rebuilding programs were put in place following 2006, 
including long-term TAC allocations and additional measures.” The manage- 
ment of ABFT over the years since the establishment of ICCAT, despite some 
successes and limited recoveries, was regarded as a large-scale failure, as stat- 
ed by ICCAT’s own independent review in 2008: 


ICCAT [contracting parties] performance in managing fisheries on 
bluefin tuna particularly in the eastern Atlantic and Mediterranean 
Sea is widely regarded as an international disgrace and the interna- 
tional community which has entrusted the management of this icon- 
ic species to ICCAT deserve better performance from ICCAT than it 
has received to date. 


The reasons for this record are common to many RFMOs and include 
rejection of optimistic TAC recommendations in favour of even higher levels; 
failure of parties to comply with agreed management obligations, including 
data collection and enforcement measures against their own nationals; and 
the use of a consensus approach to decision-making (to avoid possible ob- 
jection procedures). In recent years, reform efforts have focused on amend- 
ment of the convention to better incorporate sustainability principles, de- 
velopment of improved harvest control rules (HCR), and implementation of 
a management strategy evaluation (MSE) methodology.” There are signs of 
improvement, but political will and effective enforcement are still absolute 
requirements for eventual success. In this regard, it should be noted that at its 
2017 meeting, the commission (based on some initial favourable results from 
rebuilding efforts), agreed on increases in the TAC for the eastern ABFT from 
28,200 tonnes in 2018 to 36,000 tonnes in 2020. 
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Management at the National Level—Canada 


FISHERIES ACT AND RELATED MEASURES 


The Canadian ABFT allocation, within the overall western Atlantic TAC 
set by ICCAT, is relatively small when compared to the eastern Atlantic and 
Mediterranean quotas discussed above. For 2018, Canada was allocated 515.9 
tonnes (including scientific catches and bycatch from other fisheries), or 
about 22 percent of the western Atlantic total of 2,350,020 tonnes.” 

There are approximately 775 individual licences issued in Atlantic 
Canada and Quebec, for the Gulf of St. Lawrence, the Scotian Shelf, Bay of 
Fundy, and Newfoundland and Labrador.” These are divided among seven 
geographically defined inshore fleets, and an offshore licence, with addition- 
al allocations for Aboriginal fisheries, scientific research (catch and release), 
and “other fleets” (i.e. bycatch from directed fisheries for swordfish and other 
tuna). In addition, a catch-and-release charter boat fishery is licenced in some 
areas, with an allowance made for mortality from this activity.” 

Management of the ABFT fishery is the responsibility of the Department 
of Fisheries and Oceans (DFO), acting under the authority of the federal 
Fisheries Act.” The department allocates the available TAC to the various 
fleets, and in cooperation with the industry defines an integrated fisheries 
management plan (IFMP) for ABFT.** While IFMPs are not directly enforce- 
able,” the measures set out can be subject to further regulations (see below) 
and incorporated as binding conditions of licences. This allows for a range of 
enforcement actions, including suspensions/terminations of licences for vio- 
lations of their terms,” or prosecution, whether for fishing without a permit, 
or violating the regulations or the terms of a permit.” 

The applicable IFMP sets out a number of significant management meas- 
ures that are given effect in this manner, including the following: 


° Strict log-book requirements on all fishing activity, including 
“the provision of information on all discards, dead or alive”; 
these reporting requirements form the basis of Canada’s fulfill- 
ment of its reporting obligations to ICCAT.** 


° Individual reporting of each fish caught, which must be “tagged 
and tracked to market so that the end product is traceable.” 
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e Closed seasons and areas, including special protected areas (such 
as the Gully Marine Protected Area) limits. 


e Size limits. 


e Gear restrictions (rod and reel and tended line fisheries in 
inshore fleets). Extensive catch reporting in ports, with dockside 
monitoring required for all catch. 


e Prohibition of transshipment at sea. 


e On-board observers where required, with a target of 5 percent 
coverage.*° 


As noted above, some of these measures have been given regulatory effect, 
in particular through the Atlantic Fishery Regulations 1985." These include, 
inter alia, close times,” weight limits,» gear restrictions,” bycatch reporting,” 
and tagging procedures and requirements. 

Prosecutions for violation of the regulations and licence terms and con- 
ditions related to ABFT fishing can result in significant penalties, and in 
recent years there has been some indication that courts are willing to take 
seriously the deterrent purposes of both fines and other penalties,” in the 
light of the high profits available in the industry. In R v. Henneberry** in 2009, 
the Nova Scotia Court of Appeal considered penalties imposed at trial for 
various offences committed by a fishing company and several individuals. 
During a three-month period, five vessels fishing under two companies and 
three individual licences, had caught 176 ABFT, of which 135 were taken in 
contravention of the Act and regulations; the illegally caught fish had been 
sold for a total of $1,196,412.23 The offences included a litany of violations: 


[T]he eight appellants were convicted on March 1, 2006 on a host 
of charges .. . failing to immediately enter confirmation numbers; 
failing to return incidental catch; the use of a tuna license concur- 
rently with a shark license; failing to hail immediately; permitting an 
unauthorized person to fish a licence; fishing while a temporary re- 
placement permit was in place; fishing without authorization; fishing 
without a fisher’s registration card; and selling illegally caught fish.*° 
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The penalties imposed by the trial judge included individual fines and 
penalties applicable under section 78 of the Fisheries Act, ranging from 
$500.00 to $25,000.00 for the corporate defendant (coupled with a one-year 
licence suspension under section 79.1). The more significant penalty, however, 
was the levying of an amount of $643,234.00 under section 79 of the Act, 
which provides as follows: 


79. Where a person is convicted of an offence under this Act and the 
court is satisfied that as a result of committing the offence the person 
acquired monetary benefits or monetary benefits accrued to the per- 
son, the court may, notwithstanding the maximum amount of any 
fine that may otherwise be imposed under this Act, order the person 
to pay an additional fine in an amount equal to the court’s finding of 
the amount of those monetary benefits. 


The trial judge interpreted this provision as allowing her to impose a 
penalty based on the gross sale proceeds from the seventy fish caught as a re- 
sult of the most serious violations. On appeal, both the Nova Scotia Supreme 
Court and the Nova Scotia Court of Appeal found this approach to be within 
the parameters of section 79, which is not restricted to a narrow definition of 
net profits.” 


ALTERNATIVE APPROACHES UNDER THE SPECIES AT RISK ACT 


Given the serious decline in ABFT stocks in past decades, measures related to 
endangered species protection have been proposed at both the international 
and national levels. In 2010 an effort to have ABFT listed for a ban on trade 
under the Convention on International Trade in Endangered Species of Wild 
Fauna and Flora (CITES) failed,” with Canada being an opposing state. 
Similarly, a move to have ABFT listed as endangered under the United States’ 
Endangered Species Act of 1973 was rejected in 2011, although it was listed as 
a “species of concern.”*4 

In May 2011, the Committee on the Status of Endangered Wildlife in 
Canada (COSEWIC), the independent committee of experts that designates 
species as within “at-risk” categories under the Species at Risk Act (SARA),* 
proposed that ABFT be listed as “endangered” *°—a status which, if ultimately 
accepted and implemented by the government, could have led to extensive re- 
covery measures, including widespread prohibitions on taking and killing of 
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the species.” A negative preliminary response was prepared for DFO in 2011, 
and in May 2017 the government formally decided not to designate ABFT 
under SARA.” The reasons focused on the socio-economic impact of a small, 
but valuable fishery, including impact on the Aboriginal fishery, and pointed 
to more recent ICCAT assessments that indicated improved stock status.’ By 
way of response to concerns raised, the government promised to update the 
ABFT IFMP, including consideration of increased observer coverage. 

While SARA designation may have been an attractive option for those 
who see the species as under continuing threat from exploitation throughout 
its range, the possibility appears to be off the table for the foreseeable future. 
Moreover, it has not really been demonstrated that designation in Canada, 
with no equivalent measures taken throughout the range of the ABFT, could 
have a significant impact on the overall prospects of the species. 


Conclusions 

The fundamental challenges facing the sustainability of ABFT stocks, includ- 
ing enforcement of management measures, remains at the international level, 
as the development of truly sustainable policies and associated commitment 
to national compliance actions (despite some progress in recent years) con- 
tinue to face resistance. At the national level in Canada, enforcement of the 
internationally agreed policies is feasible, given the relatively small size of the 
industry, the ability to track catches from origin to market, and the relative- 
ly benign fishing methods that are mandated in the regulations. The major 
impact on stocks, however, comes from the much larger fisheries in the east- 
ern Atlantic, and it would be difficult for unilateral steps in Canada, such as 
SARA designation, to significantly affect that broader outlook. 

It should also be noted that the adequacy of scientific information on 
ABFT stocks remains a concern, and both ICCAT and the Canadian govern- 
ment are in fact making significant efforts in this regard, including tagging 
programs and improving information on spawning grounds. Added to the 
current management difficulties is the foreseen, but yet unquantified, impact 
of climate change on the range, productivity, and health of these stocks. 
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Challenges in Receiving Species 
at Risk Act Protections: A Killer 
(Whale) Case Study 


Dyna Tuytel and Margot Venton’ 


The Species at Risk Act? (SARA), enacted in 2002 and which came into force 
fully in 2004, includes important tools to protect species at risk but has been 
plagued by poor implementation. Since it was enacted, listed species have 
thus far continued to decline, on average by 2.7 percent annually. 

This chapter uses a SARA-listed endangered aquatic species, the Southern 
Resident Killer Whale (SRKW) population, to illustrate the challenges that 
listed species face in actually receiving the protections promised by SARA. 
These challenges can occur even when a species is listed as endangered, is 
an iconic charismatic megafauna species, and is entirely under federal 
jurisdiction. 

The plight of SRKW illustrates two fundamental problems with SARA 
implementation: first, reluctance on the part of the responsible federal min- 
isters to implement its protections at all, whether they are discretionary or 
mandatory, sometimes necessitating litigation by civil society groups; and 
second, failure to implement SARA in a timely manner that is commensurate 
with halting and reversing the decline of species and degradation of their 
habitat before it is too late. These problems undermine the purpose of SARA. 


Overview of Purposes and Selected Provisions of the 
Species at Risk Act 

The purposes of SARA are to prevent species from being extirpated or becom- 
ing extinct and to provide for the recovery of species that are endangered or 
threatened due to human activity.‘ 


283 


SARA sets out a listing process to identify species at risk. Once listed, 


species and their habitat receive certain legal protections: 
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e Itis an offence to kill, harm, harass, capture, or take an individ- 
ual member of a species (s 32(1)); 


e The competent minister must, within a specified timeline, pre- 
pare a recovery strategy that identifies the species’ critical habitat 
and threats to the species and its critical habitat, describes the 
broad strategy to be taken to address those threats, and indicates 
when an action plan will be completed (ss 37, 41(1), 42 & 43); 


e The competent minister must prepare one or more action plans 
based on the recovery strategy, which must include: identifica- 
tion of critical habitat, including any portions not yet protected; 
examples of activities likely to result in destruction of critical 
habitat; as well as a statement of the measures proposed to pro- 
tect critical habitat and implement the recovery strategy, includ- 
ing when these measures will take place (ss 47-50); 


e Once critical habitat is identified for a species under federal 


jurisdiction (aquatic species, migratory birds and species with 
critical habitat on federal lands), the competent minister must 
ensure that critical habitat is legally protected from destruction 
within 180 days, at which point it becomes an offence to destroy 
critical habitat (ss 57-58); 


e Activities affecting listed species, or any part of their critical 


habitat require permits, which the competent minister may only 
issue if he or she is of the opinion that all reasonable alternatives 
have been considered and the best solution adopted, measures 
have been taken to minimize the activity’s impact, and the activ- 
ity will not jeopardize survival or recovery (ss 73-74); and 


e Listed species and their critical habitat are protected from the 


potentially adverse effects of proposed projects or activities (ss 79 
and 77(1)). 
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Key Facts about Southern Resident Killer Whales 

SRKW were listed under Schedule I of SARA in 2001. They are listed as 
“endangered,” defined as “facing imminent extirpation or extinction.” The 
SRKW recovery strategy was finalized in 2008. The recovery strategy has 
been amended twice since 2008. It was first amended in 2011 following liti- 
gation and subsequently amended again in 2018 to include identification of 
additional critical habitat for these populations and to provide minor updates 
to background and species information’ The action plan was finalized in 
2017. Since they were listed, the population has decreased from approximately 
85 to 72 as of April 2020. 

The competent ministers responsible for protection of the SRKW and 
their critical habitat are the minister of the environment, who, as the minister 
responsible for Parks Canada, is charged with protecting the small portions 
of critical habitat that are on federal lands administered by Parks Canada, 
and the minister of fisheries and oceans. 

There are three types of killer whales in Canadian Pacific waters: offshore, 
Bigg’s (or transient), and resident. They each have distinct diets, genetics, 
morphology, and behaviour. They do not interbreed and avoid each other 
rather than interact. The two resident populations off the British Columbia 
coast—the threatened northern residents and the endangered SRK W—have 
overlapping but distinct ranges, are linguistically distinct and genetically iso- 
lated, and do not interact.* 

SRKW are among the world’s best-studied marine mammals. They have 
been closely monitored, including with an annual census, since 1976. The cen- 
sus accounts for the SRK W population as of July 1and December 31 each year. 
As of the last census, the population of SRKW is 74.2 SRKW have a unique 
social structure and language. They feed almost exclusively on salmon, and 
particularly large, fatty Chinook salmon. They have evolved in an important 
migratory corridor for Chinook salmon, and their location and movements 
are dictated largely by their diet.” 

SRKW critical habitat is located in the transboundary waters of the 
Salish Sea, off the south coast of British Columbia and the north coast of 
Washington state. Critical habitat includes not only this area itself but also 
its important attributes for SRKW: acoustic quality, marine environmental 
quality, and the availability of Chinook salmon." 
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SRKW are considered endangered due to their small population size and 
low reproductive rate, as well as exposure to three main threats: lack of avail- 
ability of their primary prey, Chinook salmon; acoustic and physical disturb- 
ance from vessels; and contamination of their environment.” 

Unfortunately, this already endangered population is experiencing an 
ongoing decline. The threat that appears most urgent and most directly cor- 
related with their current decline is the lack of availability of Chinook sal- 
mon—a threat that is exacerbated by physical and acoustic disturbance from 
boats.” 


History of Efforts to Achieve Species at Risk Act 
Protections for Southern Resident Killer Whale 


CRITICAL HABITAT: LITIGATION TO ACHIEVE IDENTIFICATION 
AND LEGAL PROTECTION 

To recover species to healthy population levels, SARA prescribes a process for 
species at risk to be listed and given legal protections, which process includes 
the development of a recovery strategy. Subsection 41(1)(c) of SARA requires 
the recovery strategy for a species to identify critical habitat, including bio- 
logical features, and threats to it. 

The first SRKW recovery strategy was finalized in 2011, approximate- 
ly eighteen months behind the mandatory timelines in section 42 of SARA 
(the 2011 Recovery Strategy). Delay resulted from disagreements between 
the recovery team preparing the recovery strategy and DFO, and to a lesser 
extent, the Department of National Defence, over whether to include infor- 
mation identifying critical habitat and, in particular, references to the acous- 
tic degradation and prey availability threats.”° Ultimately, the 2011 Recovery 
Strategy did identify the presence and availability of prey as a component of 
critical habitat, and included diminished prey availability, chemical and bio- 
logical contamination, and acoustic degradation as threats to critical habitat.” 

Sections 57-58 of SARA require that the critical habitat identified in a 
recovery strategy be legally protected from destruction within 180 days of the 
recovery strategy being finalized in one of two ways. It can be protected in- 
directly under another Act of Parliament, if this is confirmed through a pro- 
tection statement under section 58(5)(b) of SARA that describes how critical 
habitat is already protected through the other Act. Ifit is not already protect- 
ed by another Act, the minister must issue a protection order under section 
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58(4) of SARA, which applies the prohibition against destruction of critical 
habitat under section 58(1) to the habitat described in the protection order." 

In the case of SRKW, the minister of fisheries and oceans initially took 
the approach of issuing a protection statement that relied on habitat protec- 
tion through non-binding policy and guidelines, and on discretionary provi- 
sions of the Fisheries Act. Further, the minister took the position that SARA 
only required protection of the geophysical attributes of critical habitat, and 
not the biological attributes, such as prey availability.” 

Nine conservation organizations filed an application for judicial review 
in October 2008, alleging that the minister erred by relying on non-binding 
policy, prospective legislation and ministerial discretion, none of which legal- 
ly protect critical habitat for the purposes of section 58 of SARA, and further 
erred by including only geophysical elements of critical habitat, not biological 
attributes.”° 

In February of 2009, DFO reversed itself and the minister replaced the 
protection statement with a protection order. DFO refused to confirm that 
the protection order protected biological features of critical habitat when the 
applicants sought confirmation. The applicants filed a second application for 
judicial review, this time of the protection order, on the basis that it was lim- 
ited to geospatial areas or geophysical elements of critical habitat and exclud- 
ed biological attributes.” 

The two applications were consolidated and heard by Justice Russell of 
the Federal Court. Russell J. held that a protection statement can only be used 
in place of a protection order where the legal protection under other Acts of 
Parliament is equal to that provided under a protection order; ministerial 
discretion under another Act of Parliament is not adequate legal protection 
of critical habitat under section 58 of SARA, nor are prospective laws or regu- 
lations. He further held, as the Federal Court had decided previously” and as 
the minister conceded during the proceeding, that critical habitat includes 
not only a location but also ecosystem features, and therefore, it was unlawful 
to limit the protection order to geophysical aspects alone.” 

The minister appealed the Federal Court’s declaration that ministerial 
discretion under the Fisheries Act cannot legally protect critical habitat for 
the purposes of section 58. The Federal Court of Appeal dismissed the appeal 
and confirmed that “Ministerial discretion does not legally protect habitat 
within the meaning of section 58,” which instead requires non-discretion- 
ary, compulsory protection. The court also re-iterated that critical habitat 
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includes both a geographic location and the attributes that make it important 
for the species.”4 

The Federal Court of Appeal further clarified the importance of critic- 
al habitat protection, and the mandatory nature of SARA protections.” The 
court held that Parliament’s intent “was to provide for compulsory and 
non-discretionary legal protection for the identified critical habitat of listed 
endangered or threatened aquatic species,” and that section 58 should be in- 
terpreted accordingly.” The court further held that 


A textual, contextual and purposive analysis of section 58 shows that 
Parliament is precisely seeking to avoid the destruction of identified 
critical habitat of listed endangered and threatened aquatic species 
through any means, including through activities authorized under 
discretionary permits or licences.” 


Under section 58(1) and an order made under section 58(4), the critical 
habitat of SRKW is now protected against destruction of “any part” of it, in- 
cluding the biological “parts” or attributes such as acoustic quality.”* 

This example illustrates two challenges that endangered species have ex- 
perienced in receiving SARA protections. First, ensuring implementation of 
the protections promised by SARA too often requires extraordinary efforts by 
civil society. Second, delay in meeting mandatory timelines under SARA is a 
perennial problem, even for aquatic species that are unambiguously within 
federal jurisdiction.” The recovery strategy for SRKW was delayed for eight- 
een months because DFO did not want to fully identify critical habitat and 
threats to it. The action plan for SRKW was delayed by four years; this is 
discussed further in the next section. 


THE SOUTHERN RESIDENT KILLER WHALE ACTION PLAN: 
DELAYS AND A LACK OF ACTION 

Action plans are one of the key practical instruments in SARA for achiev- 
ing its purposes of preventing extinction and providing for recovery. As de- 
scribed above, they must identify critical habitat, including any portions that 
have not yet been protected; include a “statement of the measures that are to 
be taken to protect the species’ critical habitat”; and include a statement of the 
measures that will be taken “to implement the recovery strategy, including 
those that address the threats to the species and those that help to achieve the 
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population and distribution objectives,” and when those measures will take 
place. The minister must make any regulations that in his or her opinion are 
necessary to implement the measures, or recommend them to the Governor 
in Council if they concern protection of critical habitat The minister may do 
so using powers under any other Act of Parliament.” 

The SRKW Action Plan was published four years behind schedule. The 
2011 Recovery Strategy established a deadline of March 31, 2013, for the action 
plan. DFO made a draft action plan available for public comment in March 
2014 and made a proposed action plan available for public comment in June 
2016. The final action plan was published in March 2017. 

There is a troubling lack of action in the action plan. Instead of setting 
out measures to protect critical habitat and implement the recovery strategy, 
with timelines for each measure, it is primarily a plan for further research 
and monitoring, replete with words such as “examine,” “investigate,” “iden- 
tify,” “assess,” and “monitor”; the action plan itself states that “the majority 
of activities in the plan focus on research.” Where it refers to actually im- 
plementing measures, it most often does so using the non-committal formu- 
lation of “investigate . . . and implement where appropriate.” Where it does 
refer to some more concrete-sounding outcomes, those outcomes are char- 
acterized as “guidelines and/or regulations,” leaving open the question of 
whether measures will be enforceable. The timelines given for several items 
are “Unknown” or “Uncertain.” 

The action plan does not comply with either the broad purposes or the 
specific requirements of SARA. It should contain concrete actions that help 
recover SRKW. Instead, it fails to mitigate or prevent threats to SRKW or 
their critical habitat or prevent extinction and provide for recovery. By focus- 
ing on research to the exclusion of action, it maintains status quo conditions. 
The action plan does not “implement” the recovery strategy, as required by 
section 49(1)(d) of SARA. It does not describe how the minister will use his or 
her powers under SARA or other Acts of Parliament to make regulations to 
implement the action plan. 

This example illustrates challenges to species receiving SARA protections 
in two ways: first, the chronic problem of delay in SARA implementation, 
and second, the fact that formal implementation of SARA provisions does not 
necessarily translate into protection on the ground. 
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THE TRANS MOUNTAIN EXPANSION PROJECT ENVIRONMENTAL 
ASSESSMENT: LITIGATION OVERTURNS AN UNLAWFUL FIRST 
APPROVAL UNDER THE SPECIES AT RISK ACT, AND A SECOND 
APPROVAL WITHOUT CONCRETE MITIGATION FOR SOUTHERN 
RESIDENT KILLER WHALES EVADES JUDICIAL REVIEW 

The Trans Mountain Expansion Project is set to triple the capacity of the ex- 
isting Trans Mountain oil pipeline from Alberta to British Columbia. The 
number of oil tankers departing the Westridge Marine Terminal in Burnaby 
and travelling through SRKW critical habitat to the open ocean will increase 
from approximately five to approximately thirty-four Aframax class tankers 
per month. The increased oil tanker traffic will adversely affect SRKW by 
exacerbating physical and acoustic disturbance in critical habitats and by in- 
creasing the risk of an oil spill or vessel strike of a whale in critical habitat. 

The National Energy Board (the NEB) (now the Canada Energy Regulator 
[CER]) conducted the review and environmental assessment of the project. 
It concluded that project-related marine shipping “is likely to result in sig- 
nificant adverse effects to the southern resident killer whale,” will “further 
contribute to cumulative effects that are already jeopardizing the survival 
and recovery of [SRKW],” will “impact numerous individuals of the [SRK W] 
population in a habitat identified as critical to [their] recovery,” and will result 
in vessel noise that is “a threat to the acoustic integrity of . . . critical habitat.” 
It found that the project-related death of an individual SRKW could “result in 
population-level impacts and could jeopardize recovery.”* It cited the recov- 
ery strategy statement that “while the probability of [SRKW] being exposed 
to an oil spill is low, the impact of such an event is potentially catastrophic.”* 

Nevertheless, the NEB recommended approval of the project without 
conditions to mitigate these effects, and the Governor in Council followed 
this recommendation. Two conservation organizations represented by 
Ecojustice sought and were granted leave for a judicial review of the Governor 
in Council’s approval, arguing that it had failed to comply with sections 79(2) 
and 77(1) of SARA. 

As stated above, the express purposes of SARA include preventing wild- 
life species from becoming extinct and providing for the recovery of species 
that are endangered due to human activity” In support of these purposes, 
SARA’s protective provisions, including sections 77 and 79, work together to 
protect endangered species from existing threats and ensure that the effects of 
new activities are addressed before they begin to prevent extinction and allow 
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for recovery. To give effect to sections 79 and 77 of SARA, the NEB and the 
Governor in Council had to consider the project in a way that fulfilled these 
broad statutory purposes. 

Section 77 of SARA is intended to protect critical habitat from poten- 
tial harm that may result from activities authorized under other Acts of 
Parliament. Subsection 77(1) applies to any person or body other than a com- 
petent minister who is authorized under any other Act to “issue or approve 

..any... authorization that authorizes an activity that may result in the 
destruction of any part of the critical habitat” of a SARA-listed species. Before 
issuing any authorization, this person must consider the impact on critical 
habitat and be of the opinion that “all feasible measures will be taken to mini- 
mize the impact of the activity on the species’ critical habitat.” 

The applicants argued that the Governor in Council erred in authorizing 
the project because, when faced with the NEB’s factual findings indicating 
that project-related shipping may destroy critical habitat, the Governor in 
Council either failed to form an opinion that all feasible measures would be 
taken, or, if it did, that opinion was unreasonable in the absence of any con- 
ditions to mitigate the effects of marine shipping on SRKW critical habitat 
identified by the NEB. 

Section 79 of SARA is intended to protect endangered species and their 
critical habitat from the effects of new projects. It ensures that the effects of 
new activities that might further imperil species at risk are addressed as part 
of the review and approval process before those new activities occur. Section 
79(2) of SARA was triggered by the Canadian Environmental Assessment Act, 
20128 (CEAA 2012) and applies when a proposed project that is subject to 
an environmental assessment is likely to affect a listed species or its critical 
habitat Subsection 79(1) requires the person conducting the environmental 
assessment or making the determination to notify the competent minister(s) 
if the project is likely to affect a SARA-listed species or its critical habitat. 
Subsection 79(2) further requires that person to identify the project’s effects 
on the listed species and its critical habitat and to “ensure that measures are 
taken to avoid or lessen” them. The measures must be taken in a way that is 
consistent with any applicable recovery strategy or action plan. 

The applicants argued that section 79(2) should have applied because 
shipping is part of the “designated project” as defined in section 2(1) of CEAA 
2012 (being “incidental” to it). Despite its factual conclusions about the effects 
of marine shipping on SRKW, the NEB took the position that section 79(2) of 
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SARA did not apply to its assessment of shipping, on the basis that the project 
for the purposes of CEAA 2012 included only the pipeline and facilities, up to 
the Westridge Marine Terminal. The NEB conceded that it had not ensured 
any measures to avoid or lessen the effects of shipping on SRKW on its rec- 
ommended conditions.*° The Governor in Council approved the NEB’s rec- 
ommendations and adopted its recommended conditions without changes.” 

The application for judicial review on SARA grounds was consolidated 
with other applications brought by First Nations and municipalities and heard 
by the Federal Court of Appeal. The court decided in Tsleil-Waututh Nation 
v. Canada (Attorney General)” that the NEB had unreasonably excluded 
project-related shipping from the scope of the project in its environmental 
assessment, and as a result failed to comply with mandatory requirements 
of CEAA 2012 and SARA, such that the Governor in Council was not able 
to assess the project’s effects and make its decision. The court emphasized 
that section 79(2) of SARA required the NEB to identify all feasible measures 
to avoid or lessen the project’s effects on SRKW so that “the Governor in 
Council would be in a position to see that, if approved, the Project was not 
approved until all technically and economically feasible mitigation measures 
within the authority of the federal government were in place.”* The court 
further held that section 77(1) did not apply to the order in council because 
that decision itself did not authorize marine shipping.“ The court quashed 
the approval and remitted the matter back to the Governor in Council for 
redetermination.” 

In response to the court’s decision, the Governor in Council ordered the 
NEB to conduct a reconsideration process to assess the effects of project-re- 
lated shipping. Following the reconsideration, the NEB released a revised 
report.*ć It found that project-related shipping will have significant adverse 
environmental effects on the SRKW and their critical habitat by increasing 
underwater noise and the risk of ship strikes. 

Nevertheless, the NEB did not recommend any conditions to lessen or 
avoid effects on SRKW; instead, it made “recommendations” of actions the 
Governor in Council could take, some of which were directly or indirectly 
relevant to SRKW. The recommendations are distinct from conditions on the 
project: they lack timelines or any guarantee that they will be in place be- 
fore operations begin or remain in place for the duration of operations, they 
are not enforceable, and they are not known to be feasible or to be effective 
in reducing effects. The NEB decided that these recommendations satisfied 
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section 79(2) of SARA despite, in its words, not being immediate mitigation 
measures. 

The Governor in Council approved the project for a second time based on 
the NEB’s reconsideration report, relying on the recommendations to satisfy 
section 79(2) of SARA, and concluding that the significant adverse environ- 
mental effects were justified in the circumstances.” 

The two conservation organizations represented by Ecojustice sought 
leave for an application for judicial review of this second approval. They 
sought leave to argue that the recommendations did not satisfy section 79(2), 
and that the Governor in Council had no jurisdiction to issue the order in 
council until the requirements of section 79(2) were met, and no jurisdiction 
to decide under CEAA 2012 that significant adverse environmental effects are 
justified when those effects are contrary to the purposes and provisions of 
SARA. They were denied leave in a decision by a single judge of the Federal 
Court of Appeal, on the basis that the applications did not raise a “fairly 
arguable case,” which is the leave test for judicial review of a federal pipeline 
approval.** 

The leave decision took an arguably novel approach to the “arguable case” 
test and appeared to reflect a misunderstanding of the basis for the proposed 
application. The applicants had taken the position that section 79(2) of 
SARA creates independent, mandatory requirements when a project under- 
goes a federal environmental assessment that are a condition precedent to 
approval by the Governor in Council, and therefore that an approval relying 
on recommendations rather than on immediate mitigation measures was un- 
lawful. This was based on the court’s confirmation in Tsleil-Waututh that sec- 
tion 79(2) requires measures to be in place before a project is approved? The 
leave decision seemed to contradict Tsleil-Waututh, treating this proposition 
as not even fairly arguable. 

The applicants unsuccessfully sought leave to appeal this leave decision to 
the Supreme Court, to address two questions: what the duty in section 79(2) of 
SARA requires, and whether the Governor in Council has jurisdiction under 
CEAA 2012 to justify significant adverse effects on a federally protected spe- 
cies that would not be permissible under SARA. Because they did not get leave 
at the Federal Court of Appeal or the Supreme Court, these questions remain 
unanswered. 

This example illustrates four challenges with SARA protection: the need 
for civil society to resort to litigation due to government inaction (in this case, 
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for SARA to be applied in the first place, and in an unsuccessful attempt to 
have it applied consistently with its purposes and provisions), the fact that 
litigation is an imperfect tool for ensuring SARA protections are applied, the 
ongoing uncertainty concerning what SARA requires that result in a lack of 
protection, and the inability of a critical habitat protection order to protect 
critical habitat in and of itself. 

With respect to the second challenge, litigation is an imperfect tool due to 
its inherent unpredictability and procedural hurdles. The leave requirement 
hurdle that prevented the challenge to the second approval from being heard 
only applies to approvals of pipeline projects assessed by the NEB; if the case 
had concerned the approval of a different category of project, the applicants’ 
arguments would have been heard and decided. Furthermore, the decision to 
deny leave was not expected by the parties." As a result of the leave test and 
unexpected leave decision, litigation could not resolve the question of how 
SARA applied in this case. 

With respect to the third challenge, uncertainty in the law, the Federal 
Court has held that legal uncertainty around SARA has “environmental costs” 
and may result in “serious collateral consequences for other species in need 
of protection but lacking champions to bring their cause before the Court.” 
In this case, the uncertainty has broad implications. A total of 578 species 
are listed under SARA. Any federal environmental assessment of a project 
likely to affect one or more of them will require compliance with SARA and 
trigger section 79. As of September 24, 2019, 64 of 68 projects undergoing fed- 
eral environmental assessments by the Impact Assessment Agency, Canadian 
Nuclear Safety Commission, or CER may affect one or more SARA-listed 
species and therefore could trigger section 79. The legal uncertainty around 
section 79(2) resulting from the leave decision could be exploited in future. 

Finally, this example illustrates that a critical habitat protection order 
does not, in and of itself, protect critical habitat. This project was approved 
twice despite involving activities identified in the recovery strategy as likely 
to result in destruction of SRKW critical habitat. 


EMERGENCY ORDER: A LAST RESORT 

Subsection 80(1) of SARA enables the Governor in Council to make an emer- 
gency order to provide for the protection of a listed species on the recommen- 
dation of the competent minister. Pursuant to section 80(2), “[t]he competent 
minister must make the recommendation if he or she is of the opinion that 
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the species faces imminent threats to its survival or recovery.” An emergency 
order may include, in the case of an aquatic species, identification of habitat 
that is necessary for survival or recovery, and provisions requiring actions 
that protect the species and that habitat and prohibiting activities that may 
adversely affect the species and habitat (section 80(4)). 

This tool has only been used twice, for the greater sage-grouse and the 
western chorus frog. In both cases it was only used after conservation organ- 
izations initiated litigation.» 

Despite the legal protections afforded to SRKW and their critical habitat 
under SARA, and the existence of the 2011 Recovery Strategy and the Action 
Plan, as of January 2018, measures had not been taken to reduce the threats 
identified in the 2011 Recovery Strategy. DFO conducted a “science-based re- 
view of recovery actions”—a step not required by SARA—in 2017." It revealed 
that only research-based, information-gathering, and monitoring measures 
are underway, and that DFO was unable to report at all on the status of sever- 
al action plan measures.’ 

On January 30, 2018, five conservation organizations with a long-stand- 
ing interest in SRKW wrote to the minister of fisheries and oceans and min- 
ister of environment to demand that they recommend an emergency order 
for SRKW by March 1, 2018.% At that time, the species’ current decline had 
become apparent, with the population dropping to 76. Individual whales were 
showing signs of malnutrition, the majority of pregnancies were failing, and, 
troublingly, some reproductive-aged females were dying instead of living into 
their post-reproductive years as would normally be expected. The ongoing de- 
cline, and the size and demographics of the population, put the population in 
a precarious position. When DFO convened a symposium to discuss SRK W 
in October 2017, two of the leading experts on the population—Dr. John Ford, 
emeritus DFO scientist and SRK W specialist, and Dr. Lance Barrett-Lennard, 
a long-time SRKW researcher and a co-author of the recovery strategy—both 
stressed the need for urgent actions to support SRKW. 

The petition to the ministers summarized the best available information 
on the status of SRK W and threats to them and conveyed the petitioners’ pos- 
ition that the only reasonable conclusion to draw was that there are imminent 
threats to the survival and recovery of SRKW, such that the ministers must 
recommend an emergency order. The petition included measures that should 
be included in an emergency order. 
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Following the petition, the ministers introduced measures in the June 
2018 summer season designed to help SRKW that summer, including fisheries 
measures and voluntary measures related to noise, and permanently, through 
an amendment to the allowed approach distance for SRKW in the Marine 
Mammal Regulations.” The petitioners considered these to be positive but 
inadequate steps. 

The ministers also issued a summary imminent threat assessment on 
May 25, 2018, and a complete version on July 30, 2018,” in which they con- 
cluded that the SRKW face imminent threats to their survival and recovery. 
However, the ministers did not recommend that cabinet issue an emergency 
order and would not confirm whether they would do so or when. 

The conservation organizations then filed an application for judicial 
review at the Federal Court in September 2018, seeking a mandamus order 
compelling the ministers to comply with their duty under section 80(2) of 
SARA to recommend that the cabinet issue an emergency order, in light of 
their imminent threat opinion, and an order that their ongoing delay in mak- 
ing a recommendation was unlawful.®° The litigation concluded when, on the 
eve of the deadline to file the ministers’ evidence, cabinet issued an order in 
council stating that the ministers had recommended an emergency order but 
declining to make an emergency order, citing other measures that had been 
or would be taken.” 

Following the conclusion of the litigation, the current recovery strategy 
was finalized, and the current critical habitat protection order was made in 
December 2018, to incorporate a new area of critical habitat, the legal protec- 
tion of which was one of the petition’s requests. 

This petition and litigation should not have been necessary. SRKW have 
a recovery strategy, protected critical habitat, and an action plan—more than 
many listed species have—and the species and its critical habitat are entirely 
within federal jurisdiction. Yet, until 2018, their emergency situation was not 
treated as one. 

Furthermore, while the federal government has taken steps with the ex- 
panded area of critical habitat and with yearly measures concerning protec- 
tion of the SRKW, which are important progress, SRKW continue to decline 
in numbers, and new projects that will adversely affect them continue to be 
approved, indicating that significantly more effort is needed to reduce exist- 
ing threats and to prevent new ones from emerging. 
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On April 14, 2021, the government of Canada announced measures to 
protect SRKW, including fisheries closure protocol to increase the availability 
of Chinook salmon and reduce vessel disturbance and contamination, inter- 
im sanctuary zones in three places, pilot closure protocol for recreational and 
commercial salmon fishing.” There is also Canada’s Oceans Protection Plan, 
Whales Initiative, and an additional federal investment of $61.5 million for 
the protection of SRKW.® It is hoped that the plague of poor and slow imple- 
mentation would not affect these measures. 


Conclusions: Difficulties in Receiving Species at Risk 
Act Protections 


The case of the SRKW shows that, even a species that is charismatic and an 
icon of the west coast, critically endangered, and entirely within federal juris- 
diction—and has received, on paper, the full suite of SARA protections—has 
been granted protections belatedly, or only due to litigation forcing the gov- 
ernment’s hand, or not at all. Further, effective protection is still lacking, with 
the result that the species is declining. This supports two broad conclusions. 

First, SARA and the ministers responsible for SARA-listed species are 
not doing their job if SARA is only implemented when civil society groups 
resort to litigation, and sometimes not even then. This is not a sustainable or 
effective way for SARA to be applied. 

Second, SARA is only as good as its implementation. Research and sci- 
entific information are essential but cannot be pursued indefinitely to the ex- 
clusion of concrete action. Persistent reluctance to act, chronic foot-dragging, 
and the failure to make endangered species’ survival and recovery a priority, 
undermine SARA’s effectiveness. 
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Administrative Penalties in Alberta: 
Overview and Latest Trends 


Gilbert Van Nes’ 


Scope of This Chapter 

Unfortunately, while administrative penalties are used in Alberta’s environ- 
mental regulatory scheme, they are not used directly to address wildlife pro- 
tection. Administrative penalties can be used incidentally to protect wildlife 
under legislation such as the Environmental Protection and Enhancement 
Act? (EPEA), the Water Act, and the Public Lands Act? (PLA). 

This chapter provides an overview of the administrative penalty regime 
in Alberta and will examine a recent case before the Alberta Environmental 
Appeals Board (EAB), Alberta Reclaim and Recycling Company Inc v. Alberta 
Environment and Parks (Alberta Reclaim) > It will conclude with a brief 
overview of some of the economic models used by the US Environmental 
Protection Agency (EPA) with respect to administrative penalties. 


Environmental Protection and Enhancement Act 


EPEA was the first Alberta environmental statute to include administrative 
penalties. EPEA provides: 


237(1) Where the Director is of the opinion that a person has contra- 
vened a provision of this Act that is specified for the purposes of this 
section in the regulations, the Director may, subject to the regula- 
tions, by notice in writing given to that person require that person to 
pay to the Government an administrative penalty in the amount set 
out in the notice for each contravention. 
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(2) A notice of administrative penalty may require the person to 
whom it is directed to pay either or both of the following: 


(a) a daily amount for each day or part of a day on which the 
contravention occurs and continues; 

(b) a one-time amount to address economic benefit where 
the Director is of the opinion that the person has derived 
an economic benefit directly or indirectly as a result of the 
contravention. 


(3) A person who pays an administrative penalty in respect of a con- 
travention may not be charged under this Act with an offence in re- 
spect of that contravention. 


(4) Subject to the right to appeal a notice of administrative penalty to 
the Environmental Appeals Board, where a person fails to pay an ad- 
ministrative penalty in accordance with the notice of administrative 
penalty and the regulations, the Minister may file a copy of the no- 
tice of administrative penalty with the clerk of the Court of Queen’s 
Bench and, on being filed, the notice has the same force and effect 
and may be enforced as if it were a judgment of the Court. 


The original provisions for administrative penalties were brought into 
force on September 1, 1993. However, the ability to assess “a one-time amount 


to address economic benefit” was enacted in 2002. 


The Administrative Penalty Regulation‘ (the Regulation) details what is 
required to be included in the administrative penalty and provides for a two- 


year limitation period. 
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Notice of administrative penalty 

2(1) The provisions set out in the Schedule are the provisions in re- 
spect of which a notice of administrative penalty may be given under 
section 237 of the Act. 


(2) A notice of administrative penalty must be given in writing and 
must contain the following information: 
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(a) the name of the person required to pay the administra- 
tive penalty; 

(b) particulars of the contravention; 

(c) the amount of the administrative penalty and the date by 
which it must be paid; 

(d) a statement of the right to appeal to the Environmental 
Appeals Board given under section 91(1)(n) of the Act. 


(3) A notice of administrative penalty may not be issued more than 
2 years after the later of 


(a) the date on which the contravention to which the notice 
relates occurred, or 

(b) the date on which evidence of the contravention first 
came to the notice of the Director. 


The Regulation also details how the penalty is to be assessed, including 
the determination of the base penalty and the factors to be considered in ad- 
justing the base penalty. The Regulation prescribes a maximum of $5000 per 
day. 


Penalty assessment 

3(1) Subject to subsections (2) and (3), the amount of an administra- 
tive penalty for each contravention that occurs or continues is the 
amount set out in the Base Penalty Table but that amount may be 
increased or decreased by the Director in accordance with subsec- 
tion (2). 


19 | Administrative Penalties in Alberta 303 


BASE PENALTY TABLE 
Type of Contravention 


Major Moderate Minor 

Potential Major $5000 $3500 $2500 
for Adverse 

Effect Moderate 3500 2500 1500 

Minor to None 2500 1500 1000 


(2) In a particular case, the Director may increase or decrease the 
amount of the administrative penalty from the amount set out in the 
Base Penalty Table on considering the following factors: 


(a) the importance to the regulatory scheme of compliance 
with the provision; 

(b) the degree of wilfulness or negligence in the contraven- 
tion; 

(c) whether or not there was any mitigation relating to the 
contravention; 

(d) whether or not steps have been taken to prevent reoccur- 
rence of the contravention; 

(e) whether or not the person who receives the notice of ad- 
ministrative penalty has a history of non-compliance; 

(f) whether or not the person who receives the notice of ad- 
ministrative penalty has derived any economic benefit from 
the contravention; 

(g) any other factors that, in the opinion of the Director, are 
relevant. 


(3) The maximum administrative penalty that may be imposed for 
the purposes of section 237(2)(a) of the Act is $5000 for each contra- 
vention or for each day or part of a day on which the contravention 
occurs and continues, as the case may be. 


The structure of the administrative penalty regime under the Water Act 


and the PLA, and other environmental legislation, is substantially similar. 
However, the key detail that is missing from all of this legislation is how to 
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deal with “a one-time amount to address economic benefit.” No guidance is 
provided in either the Acts or the regulations as to how to determine this 
amount. 


Appealing Administrative Penalties 


One of the key pieces in any administrative penalty scheme is provision for an 
appeal mechanism as follows: 


91(1) A notice of appeal may be submitted to the Board by the follow- 
ing persons in the following circumstances: 


(n) where the Director requires a person to pay an admin- 
istrative penalty under section 237, the person to whom the 
notice is directed may submit a notice of appeal,’ 


With an appeal mechanism in place, the administrative penalty can be 
registered as an order of the court and enforced without the need to prove the 
administrative penalty in court. 


Alberta Reclaim and Recycling 
The first time an economic benefit case came before the EAB was in Alberta 
Reclaim? as follows: 


Alberta Environment and Parks (AEP) issued an Administrative 
Penalty for $844,778.00 to Alberta Reclaim and Recycling Company 
Inc., Mr. Johnny Ha, and Mr. Shawn Diep (the Appellants) for contra- 
ventions of the Beverage Container Recycling Regulation under the 
Environmental Protection and Enhancement Act. AEP determined 
the Appellants transported beverage containers into the Province of 
Alberta to operate a non-permitted bottle depot in Edmonton, ob- 
tained refunds for these beverage containers, and failed to comply 
with the terms and conditions of the Permit for the operation of the 
Andrew Bottle Depot. The Administrative Penalty included a penal- 
ty assessment of $75,000.00 and an economic benefit assessment of 
$769,778.00 for a total of $844,778.00. 
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The key issue, in this case, was what should the economic benefit calcu- 
lation be based upon, total revenue or total profit? The director (the statutory 
decision maker for Alberta Environment and Parks) based the assessment on 
total revenue. 

In the Alberta Reclaim case, the board discussed the following four pos- 
sible approaches to determine the basis for the economic benefit calculation: 


[95] . . . [The] Director discussed four different approaches to de- 
termining how economic benefit should be assessed. The Director 
suggests that different approaches should be used depending on the 
“type” of contravention that occurred. 


[96] Under the first approach, the activity is described as “always un- 
lawful,” meaning there was no lawful way to carry out the activity. 
An activity that is “always unlawful” cannot be made lawful by way 
of an authorization (i.e., an approval, licence, or permit) under the 
regulatory scheme. According to the Director, in such a situation the 
economic benefit should be assessed as the total revenue generated 
by the activity without any deduction for costs. 


[97] Under the second approach, the activity was unlawful at the 
time the revenue was generated, but it could be made lawful by 
meeting certain requirements. This type of activity is one that was 
carried out without the appropriate regulatory authorizations but is 
one for which the proper authorizations could have been obtained. 
If the proper authorization had been obtained, the activity would 
have been lawful. According to the Director, in such a situation the 
economic benefit should be assessed as the total revenue generated 
by the activity less the reasonable costs associated with the activity. 


[98] The Director did not review the third and fourth approaches 
in significant detail in his evidence because, in his view, the first 
approach was appropriate for dealing with this case. The third and 
fourth approaches both relate to contraventions resulting from the 
failure to expend funds to be in compliance with the regulatory 
scheme. The third approach was described as applying where actions 
were taken to avoid incurring costs, where subsequent expenditures 
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cannot correct the non-compliance. The fourth approach was de- 
scribed as applying where actions were taken to delay incurring 
costs, where subsequent expenditures in the present can correct the 
non-compliance. The Director did not state how the economic bene- 
fit should be assessed in these cases; but presumably, it would be the 
total revenue earned as a result of the avoidance or delay in incurring 
the costs of compliance, adjusted for the reasonable costs associated 
with carrying out the activity. However, in these cases, the time val- 
ue of money would play a more significant role in determining the 
economic benefit. 


The board agreed with the director that the appropriate basis upon which 
to assess the economic benefit amount was the total revenue. As stated, this 
was a case where the actions of the appellants would always be unlawful. 

There are other cases before the EAB and the Public Lands Appeal Board 
that will continue to expand the analysis of economic benefit in administra- 
tive penalties. 


United States of America’s Environmental Protection 
Agency 

The best resources to understand how administrative penalties work can be 
found at the EPA.'"° Among the resources to be considered is the Resource 
Conservation and Recovery Act—Civil Penalty Policy.” 

In addition to this policy, the EPA has developed a number of penalty and 
financial models to assist in the determination of the appropriate economic 
benefit amount. These models have yet to be used in Alberta but are likely the 
next step in the development of economic benefit analysis. 

These models” include: 


BEN—Calculates a violator’s economic benefit of noncompliance 
from delaying or avoiding pollution control expenditures. 


ABEL—Evaluates a corporation’s ability to afford compliance costs, 
cleanup costs or civil penalties. 
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INDIPAY—Evaluates an individual’s ability to afford compliance 
costs, cleanup costs or civil penalties. 


MUNIPAY—Evaluates a municipality’s or regional utility’s ability to 
afford compliance costs, cleanup costs or civil penalties. 


PROJECT (6.7.0)—Calculates the real cost to a defendant of a pro- 
posed supplemental environmental project. 


Conclusion 

The use of administrative penalties has many benefits over quasi-criminal 
penalty schemes. For example, administrative penalties are usually quick- 
er, have few defences, and require a lower level of proof. However, until the 
introduction of economic benefit, the limitation on the penalty amount could 
be viewed as “just the cost of doing business.” With the ability to take away 
the economic benefit that is gained from a violation, administrative penalties 
have become a very effective tool in deterring non-compliance with a legisla- 
tive scheme. 

In Alberta, this area of law is still emerging, with the foundation for 
determining the amount of the economic benefit just being established. The 
next development will likely be the use of the EPA penalty and financial mod- 
els to adjust the economic benefit amount. 


Addendum: April 15, 2020 


On April 15, 2020, use of the economic benefit component of administrative 
penalties was extended to the PLA.” The PLA provides: 
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59.3 The director may, in accordance with the regulations, require 
a person to pay an administrative penalty in an amount determined 
by the director if the person 
(a) contravenes a provision of an ALSA regional plan, this 
Act or the regulations that is prescribed in the regulations 
for the purposes of this section, 
(b) without legal authority makes use of public land, 
(c) as a holder of a disposition or of an authorization under 
section 20, without the consent of the director, or a person 
authorized by the Minister to provide consent, makes use 
of the public land that is the subject of the disposition or 
authorization for any purpose other than the purpose for 
which the disposition or authorization is granted, 
(d) contravenes a term or condition of a disposition or of an 
authorization under section 20, 
(e) contravenes a decision or order made under regulations 
made under section 9(b.1) or (b.2), 
(f) contravenes section 62.1 or a regulation made under that 
section, or 
(g) fails to notify the Minister of a transfer, redemption or 
allotment of shares to which section 114.1(4) applies. 
59.4(1) If the director requires a person to pay an administrative 
penalty under this Act or the regulations, the director shall serve by 
personal service or registered mail a notice of administrative penalty 
demanding payment of the penalty. 
(2) A notice of administrative penalty must state the grounds on 
which the penalty was assessed. 
(3) An administrative penalty to which a notice under subsection 
(1) relates must be paid within 30 days of the date of service of the 
notice. 
(4) A notice of administrative penalty under this section may require 
one or more of the following: 
(a) payment of the penalty determined by the director un- 
der section 59.3; 
(b) any person who in the director’s opinion is in receipt 
of proceeds derived directly or indirectly from any use of 
public land in contravention of this Act or the regulations to 
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provide an accounting of the proceeds believed by the direc- 
tor to have been received by that person; 
(c) payment by a person referred to in clause (b) of any pro- 
ceeds referred to in that clause, or an amount equivalent to 
the value of the proceeds if the person has converted the 
proceeds. [Emphasis added.] 
59.5 A person is liable for an administrative penalty for each day or 
part of a day on which the contravention occurs or continues, and 
where this Act or the regulations prescribe the maximum amount of 
an administrative penalty, the maximum is the maximum for each 
day or part of a day on which the contravention occurs or continues. 
59.6 A person who pays an administrative penalty in respect of a 
contravention by the person shall not be prosecuted under this Act 
for an offence in respect of the same contravention. 
59.7 A notice of administrative penalty may not be issued more than 
2 years after 
(a) the date on which the contravention to which the notice 
relates occurred, or 
(b) the date on which evidence of the contravention first 
came to the notice of the director, 
whichever is later. 
59.8(1) Subject to any right to appeal the notice of administrative 
penalty, the director may file a copy of the notice of administrative 
penalty with the clerk of the Court of Queen’s Bench and, on filing, 
the notice may be enforced as a judgment of the Court. 
(2) On application by the director, the Court may make any order 
necessary to compel the person receiving a notice under section 59.4 
to carry out the terms of the notice. 


These provisions were enacted in 2009. However, it is only recently that 
cases have started to come before the Public Lands Appeal Board. The follow- 
ing cases were heard and decided in 2020. The board quoted the administra- 
tive penalties imposed by the director in the cases as follows: 


Colette Benson v. Director, Regional Compliance, Alberta Environment and 
Parks" (Colette Benson). The administrative penalty provides: 
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[t]he Parties contravened [a Department Licence of Occupation] ... 
by subletting the land without written consent of the Director; re- 
ceived money or other consideration, as monthly payments for the 
purpose of allowing access to and use of the public lands without au- 
thority; and did receive money in the form of proceeds from the pub- 
lic auction sale of the [Department of Licence Occupation] or other 
consideration for the purpose of gaining access to the Public Land.... 
I am assessing an administrative penalty of $1,415,572.50 pursuant 
to [section] 59.3(b) of the Public Lands Act (for unauthorized use) 
and 59.3(d) of the Public Lands Act (for contravention of conditions) 
which has be calculated in accordance with section 171 of the Public 
Lands Administration Regulation. 


Jason King and Kingdom Properties Ltd v. Director, Regional Compliance, 
Lower Athabasca Region, Alberta Environment and Parks’ (King and Kingdom 
Properties). The administrative penalty provides: 


The Parties contravened [two Department of Licence Occupations]... 
by subletting the land without written consent of the Director, [and] 
received monies for the purpose of allowing access to and use of the 
public lands without authority. I am assessing an administrative 
penalty of $734,500.00 pursuant to [sections] 59.3 and 59.4(4) of the 
Public Lands Act which has been calculated in accordance with sec- 
tion 171 of the Public Lands Administration Regulation. ... 


Normand Menard and Normko Resources Inc. v. Director, Regional 
Compliance, Lower Athabasca Region, Alberta Environment and Parks 
(Normand Menard). The administrative penalty provides: 


[T]he Parties, being a holder of [a Department Licence of Occupa- 
tion], sublet the land to three separate card lock fuel vendors and 
additional companies without written consent of the Director and 
received monies for the purpose of allowing access to and use of 
public lands without authorization. I am assessing an administrative 
penalty of $45,000.00 pursuant to [section] 59.3 of the Public Lands 
Act. I am also assessing payment of $538,448.21 for total proceeds 
received pursuant to [s]ection 59.4(4) of the Public Lands Act. 
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The three cases above have now been heard and determined. The Colette 
Benson case was decided on September 14, 2020. The board held that the 
amount of the administrative penalty should be calculated based on net pro- 
ceeds instead of gross proceeds, and as the evidence was unclear, the board 
determined that it would be reasonable to deduct $144,615.32 to determine the 
net proceeds amount. The board also found in its decision that the director 
failed to follow the board’s order to give the appellant additional disclosure 
that constituted a breach of procedural fairness, which cannot be remedied 
by the board’s hearing process. The board, therefore, advised the minister to 
reverse the administrative penalty. The administrative penalty was reversed 
by the minister of environment and parks.” 

As for the King and Kingdom Properties Ltd. and Normand Menard cases, 
which are both decisions on applications to stay administrative penalties im- 
posed on the applicants, both applications were granted by the board. 

It is important to note, whereas the EPEA” and the Water Act’? speak in 
terms of “economic benefits,” the PLA speaks in terms of the “proceeds” of the 
unauthorized activity. The scope and differences between economic benefits 
and proceeds will be an interesting issue to follow. 
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Canada’s International Climate 
Obligations and Provincial Diversity 
in Greenhouse Gas Emissions: A 
Fertile Ground for Multifaceted 
Litigation 


Sophie Lavallée’ 


Introduction 

There is little to say about Canada’s international climate commitments, ex- 
cept that, under the Paris Agreement, each country presents its nationally de- 
termined contribution (NDC) as it sees fit, and that the Canadian NDC, like 
that of all parties to this Agreement, contains only voluntary commitments. 
After recalling the Canadian NDC and the pillars of the Pan-Canadian 
Framework on Clean Growth and Climate Change, we will review provincial 
diversity in energy and greenhouse gas (GHG) emissions. We will then see 
that this context explains the existence of climate-related legal litigation in 
the country, which takes several forms that, although not presenting the same 
debate, often raise complex constitutional law issues. 


Canadian Context 

To assess Canada’s contribution to the global climate effort under the Paris 
Agreement, it is necessary to assess Canada’s share of global GHG emissions, 
as well as the distribution of emissions within the federation. This then pro- 
vides an informed look at the Pan-Canadian Framework on Clean Growth 
and Climate Change, which proposes six pillars to guide Canada’s climate 
change effort announced at the Conference of the Parties (COP) 21. 
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CANADIAN EMISSIONS 


In 2018, Canada’s total GHG emissions amounted to 725 megatonnes of car- 
bon (CO, equivalent), or 21 percent (126 megatonnes CO, equivalent) above 
1990 emissions (603 megatonnes CO, equivalent). Canada, which accounts 
for 0.5 percent of the world’s population, accounts for about 1.5 percent of 
global CO, emissions. Oil sands account for 11.5 percent of Canada’s GHG 
emissions and about 0.2 percent of global GHG emissions.’ At first glance, 
Canada appears to be a country with relatively small global emissions, but in 
terms of per capita emissions, it is becoming a major player? Amongst G-20 
countries in 2018, only the United States and Australia are doing worse.‘ 

By carefully examining the emissions for each Canadian province, it is 
clear that a great disparity exists between the emissions of the ten Canadian 
provinces, due to the disparate use of fossil fuels and hydroelectricity across 
the country. The provinces of Quebec and British Columbia have the best 
record, given their hydroelectric resources. The provinces of Alberta and 
Saskatchewan, on the other hand, have the worst record, with GHG emissions 
much higher than the worst ranked comparator, Australia. Canada’s emis- 
sions have been largely flat since 2005, while Alberta’s emissions increased 
18 percent between 2005 and 2018, mainly due to increased oil and gas oper- 
ations.’ Overall, in Canada, emissions have increased by 21 percent since 1990, 
the base year of the Kyoto Protocol. The energy sectors (stationary combus- 
tion, transportation, and fugitive sources) account for 82 percent of Canadian 
emissions, with remaining emissions being attributable to agriculture (8 per- 
cent), industrial processes and product use (8 percent), and waste (2 percent).° 

In this context, it is not surprising that the repudiation of the Kyoto 
Protocol was not supported across the country, that it was the subject of a 
legal challenge, and that litigation has existed for many years in Canada, con- 
cerning, on the one hand, the imposition of a carbon tax by the federal gov- 
ernment, and on the other hand, the pipeline projects allowing increased ex- 
ploitation of our non-renewable petroleum resources, including the oil sands. 


THE CANADIAN NATIONALLY DETERMINED CONTRIBUTION IN 
THE PARIS AGREEMENT AND THE PAN-CANADIAN FRAMEWORK 
ON CLEAN GROWTH AND CLIMATE CHANGE 

Breaking with the Conservative government of Stephen Harper, Justin 
Trudeau’s new Liberal government did well at COP 21, announcing signifi- 
cant support for the Paris Agreement, through expressed support for the text 
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of the Agreement, which stresses that states should strive not to exceed, if 
possible, 1.5 degrees Celsius. Canadian cooperation was also demonstrated 
by the announcement of $2.65 billion Canadian in financial support to the 
Green Climate Fund for 2015-2020.” However, the country’s NDC was the one 
presented by the Canadian Conservative government in Copenhagen, which 
was in line with that of its neighbour and trading partner, the United States. 


The Canadian Nationally Determined Contribution in the Paris 
Agreement 
In its NDC under the Paris Agreement, Canada plans to reduce its GHG 
emissions by 30 percent from its 2015 emissions by 2030.* From 730 mega- 
tonnes of carbon dioxide equivalent (referred to as megatonnes of CO,) to 511 
megatonnes will result in a reduction of 219 megatonnes. This target repre- 
sents a decrease of only 15 percent from 1990, which was the base year for the 
Kyoto Protocol, which Canada ratified in 2005. Canada adopted 2005 as the 
reference year because the United States, who were not bound by the Kyoto 
Protocol, had adopted, at the Copenhagen Conference, this reference year 
at the Copenhagen Conference under the Obama presidency.’ Canada has 
an actual emission reduction target of only 15 percent with respect to 1990; 
instead of applying a reduction of 30 percent with respect to 1990 (603 mega- 
tonnes), it established it at a much higher level (730 megatonnes)."° 

What happens if Canada does not meet its 2030 target? Although the 
Paris Agreement does not define its legal status, it makes “NDCs supplements 
to its provisions and a condition of its ratification.”" Article 4.2 states that 
“[e]ach Party shall prepare, communicate and maintain successive nation- 
ally determined contributions that it intends to achieve.” It further states 
that “Parties shall pursue domestic mitigation measures, with the aim of 
achieving the objectives of such contributions.” However, these NDCs are 
not found in an annex to the Agreement, but in a separate register, depriving 
their contents of [translation] “an implied or explicit conventional value.”™ 
The NDC is therefore described by doctrine as a unilateral state act. Hugues 
Hellio explains the legal status as follows: 


[Translation] Formally, a unilateral state act is a legal act attribut- 
able to a single state which, acting in the name of its sovereignty and 
within its capacity, ensures sufficient publicity of its state will. In do- 
ing so, “the State has discretion and is determined essentially on the 
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basis of its own interests.” This is the case with NDCs. Attributable 
to a single Party, the NDC is the unilateral and sovereign act of that 
Party, which has discreetly and in accordance with its own interests, 
determined its climate objectives and actions. 


While NDCs are unilateral acts, they are linked to the Paris Agree- 
ment. Such acts are sometimes referred to as acts conditioned by con- 
ventional norms. They are frequently used to enhance conventional 
engagement without enshrining in the treaty differences in treatment 
between its Parties as revealed by the analysis of conditioned unilat- 
eral acts. This duality between the common conventional framework 
and the differentiated treatment of the Parties reinforces the quali- 
fication of unilateral acts conditioned by the NDCs, both of which, 
specific to each Party, remain governed by the common obligations 
of the Paris Agreement.” 


For example, the common NDC obligations set out in the Paris 
Agreement mean that a transparency framework” requires disclosure and 
that the communicated NDC must represent progress against the previously 
communicated NDC by the state.” This enhanced transparency framework 
must provide a “clear understanding of climate change actions . . . including 
clarity and tracking of progress towards achieving Parties’ individual nation- 
ally determined contributions”. Thus, “[e]ach Party shall regularly provide 
... b) Information necessary to track progress made in implementing and 
achieving its nationally determined contribution’’. These mechanisms are 
conventional in that they fall under the Paris Agreement, a multilateral inter- 
national treaty. 

Finally, if the State fails to comply with its NDC, Article 15 of the Paris 
Agreement establishes a “mechanism to facilitate implementation of and pro- 
mote compliance with the provisions of this Agreement.” It is not a sanction 
mechanism but a compliance mechanism, frequent in international environ- 
mental law and focused on facilitation and transparency, while also being 
non-adversarial and non-punitive.”° 


Pan-Canadian Framework on Clean Growth and Climate Change 


To implement and respect its NDC, the federal government adopted the Pan- 
Canadian Framework on Clean Growth and Climate Change in 2016.” The key 
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pillars of this Pan-Canadian Framework, a cornerstone of Canada’s climate 
plan, are: 


1. Putting a price on carbon: provinces must adopt a cap-and-trade 
system or a carbon tax;. 


2. Eliminate coal-fired power in the few remaining provinces, and 
other complementary measures to further reduce emissions in 
Canada;. 


3. Accommodation measures;. 


4. Make significant investments in green infrastructure and public 
transit. 


This Pan-Canadian Framework was adopted in concert with the prov- 
inces, because constitutionally, the federal government did not have a solid 
legal basis for adopting a carbon tax and imposing it on the provinces. The 
provinces of Alberta, Ontario, Manitoba, and Saskatchewan challenged the 
constitutional basis of this tax in the courts, as we will now see.” 


Canadian Constitutional Debates on Energy and Climate 
The Canadian constitution does not provide for the environment as a legis- 
lative head of power. The Constitution Act of 1867 provides for the division of 
powers between the federal and provincial legislatures in this country, and 
the environment is obviously not there. The result is that the environment is a 
shared jurisdiction between provincial and federal authorities. To determine 
which legislature, federal or provincial, has jurisdiction over a given environ- 
mental matter, the “pith and substance” must be determined.” 

This has led to numerous challenges, the most recent of which are the 
federal carbon price (see section 2.3) and the approval of Kinder Morgan’s 
Trans Mountain pipeline expansion, the only crude and refined oil pipeline 
from Alberta to the British Columbia coast through the Rocky Mountains 
(see section 2.4). 

Two other cases also involve the application of Canadian constitutional 
law, but under two other heads. These are constitutional law professor Daniel 
Turp’s challenge to Canada’s withdrawal from the Kyoto Protocol (see section 
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2.1) and the challenge to the approval of a pipeline, Northern Gateway, also in 
western Canada (see section 2.2). 


REPUDIATION OF THE KYOTO PROTOCOL 


In 2008, Canadian emissions were 31 percent above Canada’s Kyoto Protocol 
target to reduce its 1990 emissions by 6 percent by the end of the first Kyoto 
Protocol commitment period, which was the end of 2012.” This was not a sur- 
prise for anybody since the federal government and the Alberta government 
had always supported carbon intensity reductions only, while the reduction 
that Canada had to meet according to the Kyoto Protocol could not be at- 
tained without strong legislative measures, such as severe regulations aimed 
at major emitters of GHGs, measures on the fuel efficiency of all vehicles sold 
in Canada, and the imposition of carbon pricing through the implementa- 
tion of a carbon tax or a cap-and-trade system. On December 15, 2011, the 
Canadian Conservative government of the day sent out the required notice of 
withdrawal to repudiate the Kyoto Protocol. This repudiation was legal under 
international law, with Canada following the procedure set out in Article 27 
of the Protocol: 


Art. 27 Kyoto Protocol: 


(1) At any time after three years from the date on which this Proto- 
col has entered into force for a Party, that Party may withdraw from 
this Protocol by giving written notification to the Depositary. 

(2) Any such withdrawal shall take effect upon expiry of one year (. . .) 


However, this repudiation has been challenged in the courts. Being of the 
opinion that it was not legal under Canadian constitutional law, international 
law professor Daniel Turp requested that it be struck down through a judicial 
review process before the Federal Court. He argued that this repudiation was 
contrary to the Kyoto Protocol Implementation Act (SC 2007, c 30), a private 
member’s bill passed by the House of Commons on June 22, 2007, at the in- 
itiative of the opposition in the House of Commons, since this act, in his 
opinion, required the government to put measures in place to meet Canada’s 
commitment under the Kyoto Protocol. 

The Federal Court held that this was a decision of the political sphere 
(“high policy”) and that it was not for the courts to rule on the exercise of 
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this discretionary power of the government.” It followed the precedents of 
two cases, Turp v. Chrétien and Friends of the Earth. In Turp v. Chrétien, 
the court concluded that “except for a violation of the Canadian Charter of 
Rights and Freedoms . . . matters of high policy are not subject to review by 
the courts””. In Friends of the Earth, the court ruled that section 7 of the 
Kyoto Protocol Implementation Act did not appear to contain an obligation for 
the government to make the regulatory changes required to comply with the 
Kyoto Protocol: “[a]ll of the above measures are directed at ensuring compli- 
ance with Canada’s substantive Kyoto commitments . . . the subject matter of 


» 28 


which is mostly not amenable or suited to judicial scrutiny”. 


CARBON TAXATION 


In Canada, the federal government has the exclusive monopoly to enter into 
international treaties under the Royal Prerogative,” but the implementation 
of these treaties in the domestic legal order requires respect for the consti- 
tutional division of legislative powers between the federal government and 
provincial legislatures2° On the issue of climate change and GHG emissions 
control, the provinces have the bulk of the legislative authority to implement 
Canada’s commitments in the Paris Agreement and their inaction or lack of 
ambition can seriously compromise the achievement of the reduction targets 
announced by the central government in the Canadian NDC. 

Ottawa had initially adopted this framework one year after COP 21, after 
tense discussions with the provinces. It was originally adopted without the 
provinces of Manitoba and Saskatchewan. Manitoba briefly rallied, but the 
province of Saskatchewan did not. Premier Brad Wall, during his term, main- 
tained his categorical refusal to have Ottawa impose a price on carbon on its 
businesses, fearing a negative economic impact on his province. In January 
2018, Premier Wall reiterated that his government would not hesitate to take 
the case to court if the federal government “tried to impose a carbon tax on 
Saskatchewan families and businesses.”" Premier Scott Moe, his successor, 
decided to take legal action to determine whether the federal government’s 
legislation to impose the carbon tax complied with the Constitution. As 
well, Premier Rachel Notley of Alberta, a province rich in oil sands, an- 
nounced in early October 2016 that she would not support the federal gov- 
ernment’s carbon pricing plan until the federal government approved the 
construction of new pipelines to open up the province. In November 2016, the 
Trans Mountain pipeline project was approved by the federal government. 
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On November 29, 2016, Alberta Premier Rachel Notley welcomed the an- 
nouncement of the federal approval of this pipeline; it would allow the prov- 
ince to see “light at the end of the tunnel,” because the oil produced could 
open up new markets in Asia, among others4 It was nevertheless surprising 
that Alberta opposed the federal government’s carbon tax as it was the first 
province to impose a carbon tax in 2007. The province also, in 2016, amended 
its legislation to raise the tax to about $20 per tonne in January 2017 and 
to $30 in 2018 and to expand the scope of the tax to apply to all areas of its 
economy.” 

The efforts on the part of the federal government to convince the prov- 
inces to show themselves team players and implement a carbon pricing system 
through a tax or a cap-and-trade system must be understood not only within 
the framework of cooperative federalism,” but also within a context where 
the imposition of carbon pricing by the federal government is complicated 
by the search for a solid constitutional basis on which the federal Parliament 
can establish its authority.” The difficulty of constitutionally incorporating 
the federal carbon tax into Canadian law undoubtedly explains why the fed- 
eral government has announced that the proceeds of the federal carbon tax, 
for the provinces that do not adopt it, will revert entirely to the provinces. 
Politically, it is true, it is difficult to make the Canadian oil-producing prov- 
inces accept this tax, as Professor Jean-Maurice Arbor explains: 


According to a report written for the Canadian government, it is rec- 
ognized that carbon pricing can have significant negative repercus- 
sions for companies exposed very strongly to competition on nation- 
al or international markets and push some of them to transfer their 
production and their investments abroad, where there is no such car- 
bon pricing (a phenomenon called carbon leakage; according to the 
same working group, “establishing a price . . .”). The question is im- 
portant in the Canada-US reports. This is the reason, it seems, for the 
federal government to impose performance or intensity standards on 
these companies for their various production activities, instead of a 
carbon tax.” 


Parliament claimed its constitutional jurisdiction as the foundation for 


the Greenhouse Gas Pollution Pricing Act, which came into force on January 
1, 2019. This law, which imposes a price on polluting emissions from several 
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business sectors in provinces that do not have carbon pricing measures, was 
challenged in Canadian courts by the governments of the provinces of 
Alberta, Manitoba, Ontario, and Saskatchewan.” 

The central government could have adopted its carbon tax through its 
constitutional jurisdiction over criminal matters, by providing for prohibi- 
tions with penalties. The Supreme Court had already ruled, in R v. Hydro- 
Québec, that this head of jurisdiction was less dangerous than the theory of 
national interest, that the responsibility of the human being towards the en- 
vironment was a fundamental value of our society, that Parliament can use 
its criminal law power to highlight this value, “and that criminal law must be 
able to adapt to and protect our new values.” + 

Indeed, the other three constitutional options of federal taxation, nation- 
al urgency, and national concern® do not seem to be able to establish the 
legality of the federal tax. In fact, the federal government can tax only to cre- 
ate revenues;“* in the case of an emergency, it can only legislate provisionally, 
and as far as the national interest is concerned, the Supreme Court had al- 
ready recognized that this is a theory which is dangerous for federal balance.* 
However, the federal government successfully argued the national interest 
before the courts of Ontario and Saskatchewan. The Saskatchewan Court of 
Appeal, majority (two-judges-to-one), held that the imposition of minimum 
national price standards for GHG emissions provides the flexibility necessary 
so that the carbon tax respects the contours of the national interest theory. 
It held that there was no constitutional requirement that federal laws should 
apply uniformly across the country and that the levies imposed by federal 
law were not taxes, rather they were many regulatory measures at the heart 
of the federal environmental regulations.*° The majority of the Ontario Court 
of Appeal held that the environment is “an area of shared jurisdiction,” that 
the “essence” of the federal regulations on the federal carbon tax was “the 
establishment of minimum national GHG pricing standards to reduce GHG 
emissions,” and that following the criteria set out in Crown Zellerbach, the 
establishment of such minimum standards was a single, distinct, and indivis- 
ible matter of power under national interest based on “peace, order and good 
government.” According to the Court, “no single province or group of prov- 
inces acting together can establish minimum national standards to reduce 
GHG emissions. Their efforts may be undermined by the action or inaction of 
other provinces. Therefore, the reduction of GHG emissions cannot be man- 
aged in a fragmentary fashion. It must be addressed as a single issue to ensure 


20 | Canada’s International Climate Obligations and Provincial Diversity 325 


its effectiveness. This is exactly what the establishment of minimum national 
standards do.” 

The two judgments contain dissents. That of Justices Ottenbreit and 
Caldwell of the Saskatchewan Court of Appeal relied on the lack of distinct- 
iveness of the Federal Act to find its constitutional validity in the national 
interest, and on the fact that GHG emissions are a sub-category of air pollut- 
ants previously considered to be a local issue under provincial jurisdiction. 
As for Justice Huscroft, the sole dissenter from the Ontario Court of Appeal, 
she concluded that the federal minimum standards were “floating” and left 
the question too vague to be circumscribed appropriately in order to be clas- 
sified as a question of national interest. Regarding the majority decision that 
a national standard was necessary to regulate GHGs, she instead believed that 
the inaction of a single province was indicative not of a provincial inability to 
regulate GHG emissions but rather of a political disagreement.** 

These two dissents, along with the decision of the Alberta Court of 
Appeal, which, in a four-to-one majority decision, did not find that the na- 
tional interest was a valid constitutional basis for the federal tax, were brought 
before the Supreme Court, which decided this delicate constitutional ques- 
tion on March 25, 2021. The Supreme Court majority decided that, “global 
warming causes harm beyond provincial boundaries and that it is a matter of 
national concern under the ‘peace, order and good government’ clause of the 
Constitution.” * 

We must remember that as soon as a subject is qualified as being of na- 
tional interest, Parliament has exclusive and absolute jurisdiction to legislate 
on this matter, including its provincial aspects.” If the federal government 
only prescribes a minimum standard allowing the provinces to act them- 
selves through legislative initiatives, the balance of federalism can be pre- 
served. The issue of the legal debate here is obviously the preservation of the 
constitutional division of powers in the fight against climate change. 


APPROVAL OF NEW OR EXPANDED PIPELINES 


As global conventional oil reserves eventually reach their peak, Alberta’s oil 
sands resources become increasingly important globally. Alberta’s oil sands 
contain more than 1.65 trillion barrels of bitumen, an oil substance mixed 
with sand.” 

The US economy is heavily dependent on oil imports and the US is clearly 
the largest consumer of Canadian oil. Demand in other major countries, such 
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as China and India, is growing even faster. The demand for fuel from Canada’s 
oil sands will therefore exist for an indeterminate period of time; and, as an- 
alyses predict, the value of the resource will only increase over time as global 
oil supply becomes scarce. Many countries are indeed concerned about the 
security of their energy supplies. This is not the case for Canada, which will 
be able to meet its domestic needs for a long period of time. However, the 
picture is more complex when you consider the Canadian NDC and the ne- 
cessary energy transition to achieve it. 

As we know, the main problem with the oil sands is their energy-inten- 
sive extraction process, since extraction techniques result in significant GHG 
emissions. For every litre of gasoline produced, oil sands extraction emits 
three times more GHG emissions than conventional crude oil extraction. 
How should Canada’s oil sands be developed? The answer to this question 
divides the powerful political forces that confront each other, some encour- 
aging their rapid development to encourage foreign investment in Canada 
and ensure global energy security, others advocating a more gradual and 
limited development of this important resource in the name of combating 
climate change. 

Canada’s pipeline system can move about 4.6 million barrels per 
day, which was the average production for 2015. However, the Canadian 
Association of Petroleum Producers (CAPP) expects oil production to in- 
crease by 28 percent over the next fifteen years, from 4.6 million barrels per 
day in 2015 to 5.9 million barrels per day by 2035.” These increases will exceed 
the capacity of the existing pipeline system. “The need to build new energy 
infrastructure within Canada is clearly urgent,” said Tim McMillan of CAPP, 
adding that this would allow Canada to prosper economically and better 
meet the world’s energy needs.’ 

The federal government—under both Conservatives and Liberal leader- 
ships—has approved pipeline projects in recent years. As noted above, in 
November 2016, the Canadian government authorized the expansion of the 
US Kinder Morgan Trans Mountain pipeline and approved the replacement 
of Alberta’s Enbridge Line 3 pipeline. It also approved the Pacific NorthWest 
LNG project in northern British Columbia, which has an estimated climate 
impact of between 8.8 and 9.3 million tonnes of GHG emissions per year.” 
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Northern Gateway Pipeline Project 

The Northern Gateway project was a 1,177 kilometre twin pipeline from 
Bruderheim, Alberta to Kitimat, British Columbia, that would have trans- 
ported an average of 525,000 barrels of oil per day to supply international 
markets. In June 2014, the government of Stephen Harper approved this $7.9 
billion project, subject to 209 conditions. These conditions were necessary as 
the pipeline would have crossed the Great Bear Rainforest and 1000 water 
bodies in Indigenous territories. 

The Federal Court of Appeal overturned the Canadian government’s 
approval of the Northern Gateway project in June 2016, noting the lack of 
government consultation with West Coast First Nations. The Court ruled that 
consultation with First Nations, who had been denouncing the project for sev- 
eral years, was simply “inadequate.” The constitutional obligation of the fed- 
eral and provincial Crown to consult Indigenous peoples stems from section 
35 of the Constitution Act, 1982, which is part of the Canadian Constitution 
and which confirms the existing rights of the Indigenous peoples of Canada, 
be they land claims or claims of Aboriginal rights to fish or hunt. 

In 2004, the Supreme Court clarified the content and scope of this con- 
sultation based on the Canadian Constitution, stating that 


e ‘The purpose of these consultations is to preserve the honour of 
the Crown and to reconcile Aboriginal and Crown interests; 


e ‘These consultations must be held even when only “claims” of 
Aboriginal rights and title are involved; and 


° The consultation process should not be conducted by a third 
party (e.g. proponent, although they are often actively involved). 


This obligation may also involve, “where appropriate,” accommodating 
the concerns of Aboriginal peoples, such as changing a route to minimize 
its impact on traditional activities or imposing strict environmental condi- 
tions. The Supreme Court of Canada has clarified that the scope of the duty 
to consult and accommodate Indigenous peoples varies depending on the 
circumstances of each case, the merits of the claim, and the seriousness of the 
potential or apprehended harm. For example, where the claim is “based on 
sound prima facie evidence, where the right and potential harm are of high 
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importance to Aboriginal people and where the risk of uncompensated harm 
is high,” it may be incumbent upon the Crown to conduct extensive consulta- 
tions with the parties involved.*° 

With respect to the Northern Gateway Pipeline Project, the Federal 
Court of Appeal applied these principles and concluded that the federal gov- 
ernment’s decision to allow this pipeline was illegal because it had not been 
made following proper consultation with their nations: 


[8] When considering whether that duty has been fulfilled—i.e., the 
adequacy of consultation—we are not to insist on a standard of per- 
fection; rather, only reasonable satisfaction is required. 


[325] We have applied the Supreme Court’s authorities on the duty 
to consult to the uncontested evidence before us. We conclude that 
Canada offered only a brief, hurried and inadequate opportunity in 
Phase IV—a critical part of Canada’s consultation framework—to 
exchange and discuss information and to dialogue. 


The inadequacies—more than just a handful and more than mere 
imperfections—left entire subjects of central interest to the affect- 
ed First Nations, sometimes subjects affecting their subsistence and 
well-being, entirely ignored. It would have taken Canada little time 
and little organizational effort to engage in meaningful dialogue on 
these and other subjects of prime importance to Aboriginal peoples. 
But this did not happen. 


[332] Overall, bearing in mind that only reasonable fulfilment of the 
duty to consult is required, we conclude that in Phase IV of the con- 
sultation process—including the execution of the Governor in Coun- 
cil’s role at the end of Phase IV— Canada fell short of the mark.” 


Subsequently, the TransCanada Energy East pipeline, which was to pro- 
ceed and was also challenged by Indigenous groups in eastern Canada, was 
also abandoned by TransCanada.” Energy East was a 4,500-kilometre pipe- 
line project that would have transported about 1.1 million barrels of oil per 
day from Alberta and Saskatchewan to refineries in eastern Canada. Some 
have said that the abandonment of this pipeline was a business decision by 
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TransCanada because it had already secured enough new pipelines in western 
Canada to reach international markets, especially in Asia.’ Nevertheless, this 
corporate decision has certainly also been influenced by potential Aboriginal 
challenges, and by the fact that the new pipeline approval process must take 
into account the GHG emissions generated by oil sands extraction from the 
outset, and not just emissions caused by pipeline transportation itself.°° 


Authorization for Trans Mountain Pipeline Expansion 


The Trans Mountain expansion has divided Canada, particularly western 
Canada, for several years now. British Columbia is opposed to this project, 
which runs through its territory, and launched a court case in the prov- 
ince to determine its right to refuse such a project under its constitutional 
jurisdiction. 

This pipeline was built in 1952 and is still operating today. The current 
route, which runs from Strathcona County (near Edmonton) in Alberta to 
Burnaby, British Columbia, a distance of 1,150 kilometres, is the subject of 
the expansion. On November 29, 2016, the government of Canada approved 
the expansion project following a review that concluded on May 19, 2016, 
when the National Energy Board (NEB) concluded that the project was in the 
Canadian public interest and recommended to the Governor in Council that 
it approve the expansion, subject to 157 conditions. The expansion aims to 
build a combined pipeline that will increase its capacity from 300,000 barrels 
a day to 890,000 barrels a day toward international markets. 

To put an end to the controversy surrounding this project, and in the 
face of the risk that it might end up as it eventually did in the action recently 
brought by British Columbia, Ottawa announced on May 29, 2018, that the 
project was in the national interest and that the federal government would 
purchase the pipeline expansion project from the Texas firm Kinder Morgan 
by August 2018. Canada decided to provide a loan to Kinder Morgan to begin 
work immediately.” 

However, on August 30, 2018, the Federal Court of Appeal ruled that 
the government representatives had not conducted reasonable consulta- 
tions based on a genuine dialogue with the Indigenous applicants and that 
the Governor in Council’s authorization rested upon a flawed consultation 
framework, notably because the NEB’s report did not address all the issues 
requiring consultations.” For example, the NEB had not reached a conclu- 
sion on the nature and scope of the established or asserted Aboriginal rights 
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(including title), that neither Trans Mountain nor the NEB had assessed the 
effects of the project on each affected Aboriginal group,” nor had the assess- 
ment of the potential effects of the project on freshwater fisheries been con- 
sidered. The paragraphs following in the judgment are relevant in this regard: 


[559] On the whole, the record does not disclose responsive, consid- 
ered and meaningful dialogue coming back from Canada in response 
to the concerns expressed by the Indigenous applicants. While there 
are some examples of responsiveness to concerns, these limited ex- 
amples are not sufficient to overcome the overall lack of response. 
The Supreme Court’s jurisprudence repeatedly emphasizes that dia- 
logue must take place and must be a two-way exchange. The Crown 
is required to do more than to receive and document concerns and 
complaints. 


Further, Phase III was to focus on two questions: outstanding con- 
cerns about Project-related impacts and any required incremental 
accommodation measures. Canada’s ability to consult and dialogue 
on these issues was constrained by two further limitations: first, 
Canada’s unwillingness to depart from the Board’s findings and rec- 
ommended conditions so as to genuinely understand the concerns 
of the Indigenous applicants and then consider and respond to those 
concerns in a genuine and adequate way; second, Canada’s errone- 
ous view that it was unable to impose additional conditions on Trans 
Mountain. 


[562] I begin the analysis by underscoring the need for meaningful 
two-way dialogue in the context of this Project and then move to 
describe in more detail the three significant impediments to mean- 
ingful consultation: the Crown consultation team’s implementation 
of their mandate essentially as note takers, Canada’s reluctance to 
consider any departure from the Board’s findings and recommended 
conditions, and Canada’s erroneous view that it lacked the ability 
to impose additional conditions on Trans Mountain. I then discuss 
Canada’s late disclosure of its assessment of the Project’s impact on 
the Indigenous applicants. Finally, I review instances that show that 
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as a result of these impediments the opportunity for meaningful di- 
alogue was frustrated. 


The jurisprudence of the Supreme Court on the duty to consult is 
clear. The Indigenous applicants were entitled to a dialogue that 
demonstrated that Canada not only heard but also gave serious con- 
sideration to the specific and real concerns the Indigenous applicants 
put to Canada, gave serious consideration to proposed accommoda- 
tion measures, and explained how the concerns of the Indigenous 
applicants impacted Canada’s decision to approve the Project. 


The following examples show how Canada fell short of its obliga- 
tions. 
(i) The need for meaningful two-way dialogue 


[564] As a matter of well-established law, meaningful dialogue is a 
prerequisite for reasonable consultation. As explained above at para- 
graphs 499 to 501, meaningful consultation is not simply a process of 
exchanging information. Where, as in this case, deep consultation 
is required, a dialogue must ensue and the dialogue should lead to a 
demonstrably serious consideration of accommodation. The Crown 
must be prepared to make changes to its proposed actions based on 
information and insight obtained through consultation.® 


Following this ruling, the premier of Alberta announced that the prov- 
ince was withdrawing from its commitment to impose an increase in its 
Alberta carbon tax to meet the price of the federal carbon tax.®° The central 
government’s decision to purchase the project aimed to end the jurisdictional 
wrangling between the different levels of government on this issue. Having 
not decided to appeal the judgment to the Supreme Court of Canada, the 
federal government complied with the requirements of this judgment by 
resuming the process to respect the framework for consultations, so as to 
meet, this time, the constitutional requirements for Indigenous consultation 
interpreted by the Court in this judgment. This bet was won if we believe 
the Federal Court of Appeal, which decided that the additional consultations 
surrounding the Trans Mountain project had been adequate, conducted in 
good faith, and conducted following discussions to try to understand and 
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take into account the main concerns of the First Nations and to consider and 
consent to accommodation measures in certain cases. The Federal Court of 
Appeal recalled that case law stated that although Indigenous peoples can 
express their opposition to a project, they cannot use the consultation process 
as a tactic to try to veto it.” The Supreme Court of Canada refused to hear 
the First Nations’ appeal. This legal debate is therefore over. In a unanimous 
decision, the Supreme Court also dismissed British Columbia’s claim to have 
recognition that it had the right to limit the transportation of petroleum on 
its territory, ruling that the federal government has sole jurisdiction to regu- 
late interprovincial transportation of petroleum.” 


Conclusion 

The parameters of Canada’s energy policy cannot be ignored in order to 
fully understand Canada’s international and domestic climate change policy. 
When you read the data on where the country is in global energy production, 
you can see that nothing is less easy than being the minister of the environ- 
ment and climate change in this country: 


Internationally, Canada is a small economy. Its GDP represents just 
1.76% of world output. Nevertheless, it ranks among the world’s lead- 
ing energy producers, sixth with 3.1% of global production, behind 
China, the United States, Russia, Saudi Arabia and India. 


Thanks to the diversity of its natural resources, Canada is able to 
position itself as a leader in the production of many forms of energy: 


Oil: In 2011, Canada was the sixth-largest black-gold producer in the 
world, producing 169 megatonnes (Mt) of crude oil or 4.2% of world 
production. It was overtaken by Saudi Arabia, Russia, the United 
States, Iran and China. In the same year, it was also the 8th largest 
producer of petroleum products with 2.6% of world production.°? 


In this context, it is not surprising that in March 2017, a report from the 
Canadian Senate shows that Canada’s NDC cannot be reached without a 
gradual decline in oil production and a consequent change in the way energy 
is produced and consumed in Canada.” An energy transition master plan 
would be required to meet Canada’s 2030 emission reduction target under its 
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NDC. Our political leaders know this, but the economic forces and the limited 
role of non-renewable resource development in the Canadian economy hold 
them back. This energy transition is nevertheless necessary, even if it must be 
done gradually. Some energy policy experts use Germany and Denmark as 
examples, whose energy consumption has declined significantly since 1990, 
but without hindering their economic growth.” Canada uses twice as much 
energy to produce the same growth.” Germany’s emissions fell in all sectors, 
and globally they fell by 28 percent between 1990 and 2014. In Canada, over 
the same period, emissions increased by 20 percent in all sectors, except in 
the energy-producing industries, and our emissions increased by 37 percent 
in the transportation sector.” 

Achieving this energy transition requires realizing the full “technic- 
al-economic potential of Canada,’” by investing public funds in renewable 
energy and public transit, by “developing Canada on existing railways” and 
by increasing the insulation and renovation of buildings in an energy-effi- 
cient manner as quickly as possible. Without government decisions in the 
direction of this energy and ecological transition, climate trials such as 
those brought by young people in Environnement Jeunesse” or La Rose” will 
multiply, thereby imitating the climate trials around the world,’ hundreds 
of which are taking place among our neighbours, the Americans, who have 
become the world champions of shale oil, in an attempt to influence federal 
and provincial policies in the country. 
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National Carbon Pricing in Canada 


Fenner L. Stewart! and Scott A. Carrière? 


Introduction 

The need for decarbonization mechanisms in Canada, like the Greenhouse 
Gas Pollution Pricing Act (GGPPA),’ is unquestionable. On October 8, 2018, 
the United Nation’s Intergovernmental Panel on Climate Change released 
an urgent plea, warning that the world had less than twelve years to rad- 
ically alter its consumption of carbon-intensive fuels or suffer catastrophic 
consequences.* Sound science, reading more like science fiction, backs this 
warning. 

This chapter provides an overview of GGPPA and its enforcement mech- 
anisms. Part II sketches out the rationale for greenhouse gas (GHG) pricing. 
Part III locates GGPPA on the GHG governance landscape. Part IV outlines 
how GGPPA works. Part V considers GGPPA’s enforcement mechanisms. 
Part VI is the conclusion. 


A Rationale for Greenhouse Gas Pricing 

Arthur Pigou first articulated the rationale for imposing price as a correct- 
ive measure for air pollution.’ In The Economics of Welfare, he explores the 
theory of cost externalization (i.e. when the total cost of a product’s produc- 
tion and consumption are not reflected fully in its price). He explains the idea 
in the following example: 


One person, A, in the course of rendering some service, for which 


payment is made, to a second person, R, incidentally also disservices 
to others (not producers of like services), of such a sort that payment 
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cannot be exacted from the benefited parties or compensation en- 
forced on behalf of the injured parties’ 


As Pigou’s example highlights, the central problem of such an externaliz- 
ation arises when a third party is forced to pay for some or all of the excluded 
cost. 

Another example provides additional clarity. Tupou is a company that 
manufactures and sells widgets. A production technology exists for making 
widgets that prevent the contamination of groundwater, but it is expensive. 
Tupou elects not to use it. As a result, Tupou manufactures its products at a 
lower cost compared to some of its competitors. 

Tupou manufactures high-quality widgets at low cost due to its inexpen- 
sive production process. Moreover, it passes this reduced cost on to its cus- 
tomers, helping to ensure their loyalty. This strategy has led Tupou to achieve 
strong annual profits for years. Many people find good value in their widgets. 

However, not everyone is happy with this arrangement. Scientists have 
established that the effluent from Tupou’s factory is poisoning the ground- 
water. Plants, animals, and people living close to the factory are increasingly 
sick. Farmers’ crops are failing, and their animals are dying. Strange forms 
of cancer are on the rise. People who try to sell their property and leave the 
community find that their property value has decreased sharply—if they can 
sell it at all.’ 

In a world without tort law and government intervention, neither Tupou 
nor its customers will pay for these costs. Tupou’s choice not to adopt the 
technology has benefited many, but only at the expense of others. From the 
Pigouvian perspective, the cost of polluting has been externalized upon those 
who have been made worse off.’ 

In The Problem of Social Cost, Ronald Coase both refutes and refines 
Pigou’s theory by shifting focus from preventing externalities to optimizing 
harm reduction. He asserts: 


The problem which we face in dealing with actions which have 
harmful effects is not simply one of restraining those responsible for 
them. What has to be decided is whether the gain from preventing 
the harm is greater than the loss which would be suffered elsewhere 
as a result of stopping the action which produces the harm.” 
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Coase uses the example of when one farmer’s cattle stray into another 
farmer’s field and destroy crops to illustrate his point: 


In the case of the cattle and the crops, it is true that there would be no 
crop damage without the cattle. It is equally true that there would be 
no crop damage without the crops . . . If we are to discuss the prob- 
lem in terms of causation, both parties cause the damage. If we are 
to attain an optimum allocation of resources, it is therefore desirable 
that both parties should take the harmful effect (the nuisance) into 
account in deciding on their course of action. It is one of the beauties 
of a smoothly operating pricing system that, as has already been ex- 
plained, the fall in the value of production due to the harmful effect 
would be a cost for both parties." 


What Coase is alluding to in the last sentence is his theorem (which em- 
ploys a form of market modelling), whose calculus identifies the optimal out- 
come of such hypotheticals.'* Gareth Bryant provides succinct elaboration: 


Coase’s framework universalises responsibility for fixing environ- 
mental problems to all parties—polluters and non-polluters alike... 
impacts that are viewed as external to the market are to be internal- 
ised by expanding the sphere of market until everything is covered 
by property rights, enrolling all actors into the market solution. Pop- 
ularised as the “Coase theorem,” the argument is that given clear- 
ly defined property rights and no transaction costs, trade between 
private actors will produce an efficient allocation of resources and 
maximize the total value of production.” 


Applying the Coase theorem to the example of the two farmers requires 
working out the ideal combination of transactions involving cattle, crops, and 
compensation to achieve the optimal economic outcome. One must assume 
“a smoothly operating pricing system” exists (i.e. limited regulation other 
than contract and property law, zero transaction costs, full information, and 
rational actors). 

Today, Coase’s work helps to establish a fundamental and common under- 
standing between most economists, which supports the agreement that GHG 
pricing is an essential regulatory device amongst the suite of policy options.” 
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Accordingly, prominent environmental economists have advanced the cal- 
culus of costs and benefits, working out market solutions to climate change. 
For instance, William Nordhaus takes two variables into consideration: one 
is the costs and benefits of adopting the mitigation measures that maximize 
the reduction of climate change damage regardless of the total cost, and the 
other is the costs and benefits of doing nothing and letting climate change 
take its course.” He then explains how balancing these endpoints achieves a 
midground, which optimizes the social cost of carbon. William Nordhaus, 
and others, see GHG pricing mechanisms as a tool for helping steer policy 
toward such results.” 

Others question the marketization of climate change, pointing to how 
the “dominant narratives in existing research do not sit well with the prac- 
tical experience of marketized climate policy.”* Today, the need for climate 
policy action is acute as the world’s response to climate change continues 
to fall well short of the Paris Agreement’s targets for 2040.” This shortfall is 
alarming since the Secretariat of the United Nations Framework Convention 
on Climate Change freely admits that the “plan to meet the 2°C target” of the 
Paris Agreement will only “offer a 50:50 chance of avoiding the worst effects 
of climate change.” 


Locating the Greenhouse Gas Pollution Pricing Act on 
the Greenhouse Gas Governance Landscape 

GHG governance is not limited to government action.” Canadian govern- 
ments at both the national and subnational levels operate within a more 
layered, or “multi-scalar, regulatory environment.’ The decentering of 
regulation has led governments to share their rule-making authority and, 
more importantly, their responsibility for doing so with both industry (e.g. 
self-regulation) and civil society (e.g. corporate social responsibility mech- 
anisms).* As a result, these non-state actors are not only rule-takers in a 
narrowly conceived economic sense, but also private rule-makers (e.g. banks 
as controllers of lending practices and non-governmental organizations as 
certifiers of corporate responsibility).** Conversely, governments are becom- 
ing rule-takers (e.g. through participatory and collaborative mechanisms 
for decision-making).” The resulting regulatory intricacy is easy to under- 
estimate, hinting at some of the potential opportunities and challenges that 
multi-scalar governance presents today.”* 
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The GGPPA also exists within a broad policy portfolio with other GHG 
emission reduction tools. Such tools take three basic forms at the state level: 
(1) command and control instruments, (2) market-based instruments, and (3) 
financial instruments.” Command and control instruments usually take one 
of two types. The first type mandates technology-based standards (i.e. dic- 
tating equipment or processes to be adopted, such as the rate of electric car 
adoption or the use of carbon-capture mechanisms). The second mandates 
a performance-based standard (i.e. dictating the emission ends but not the 
means, such as an emissions ceiling for a new power station)? Although the 
GGPPA possesses penalties for non-compliance,” it more closely resembles 
market-based regulation. 

Market-based instruments can also be subcategorized. Such instruments 
create a price for emitting through either a levy on emissions (i.e. setting a 
regulatory charge per unit of emission) or an emissions market (i.e. produ- 
cing a supply of, and demand for, allowances or permits for emissions that 
can be traded between emitters). 

Finally, financial instruments can be a fiscal measure (i.e. using the pro- 
cesses of collecting and spending government revenue to incentivize lower 
emissions, such as tax credits or subsidies), a price-support mechanism (i.e. 
creating advantages for the purchase of low-emission goods or services, such 
as minimum price guarantees for, or mandated use of, available renewable 
energy), or an investment incentive (i.e. granting funds for or low-cost fi- 
nancing to the research, development, and/or marketing of lower emission 
products). Like other governments,** Canada does not rely on employing 
only one option; it adopts a mix of command and control, market-based, and 
financial instruments.’ 

Of these potential forms of state action, economists largely agree that 
market-based strategies are superior.‘ In particular, they tend to favour trad- 
ing markets, since they reward those who can reduce emissions at the low- 
est cost, which in turn can optimize the cost of reducing GHG emissions.” 
That said, these market-based strategies are not without detractors. Some 
environmentalists challenge the suggestion that the climate change crisis can 
be framed as a “market failure” whose optimal solution is a price on GHG 
emissions.* They caution that this framing results in—whether intentional 
or not—a narrowing of “political pathways,” which limits the potential for 
more meaningful “climate justice.”4° Both the Kyoto Protocol and the Paris 
Agreement sided with the former, endorsing market-based strategies as the 
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central means to reducing GHG emissions." Following this lead, Canada has 
made the GGPPA a “core element” of its emissions reduction strategy.’ 


Greenhouse Gas Pricing in Canada 

The GGPPA sets a floor for GHG pricing throughout Canada,* called the 
benchmark.** On October 23, 2018, Prime Minister Justin Trudeau issued a 
press release confirming that starting in 2019, the benchmark would be $20 
per tonne of emissions (CO, equivalence), which will increase $10 each year 
to $50 per tonne in 2022.% 

The GGPPA’s operation is detailed in two parts. Part 1 provides for a fuel 
charge levied formally on distributors, importers, and producers,“ but in 
practice, these costs are expected to be passed on to consumers, either fully 
or partially. Part 2 sets out a regime for industrial facilities with emissions 
above a specified per tonne threshold. 

If a province fails to meet the benchmark, the federal government will 
impose it through an enforcement mechanism called the backstop.” The 
backstop is triggered when a province becomes listed.** A “listed province” is 
defined as “a province or area listed in Part 1 of Schedule 1.”4 When a province 
fails to meet the benchmark, the Governor in Council (i.e. the federal cabinet) 
lists the province, making it subject to the application of the GGPPA.°° 

As of 2021, Ontario, Manitoba, Saskatchewan, Yukon, and Nunavut are 
listed with respect to both Parts 1 and 2 of GGPPA; Alberta is listed under 
Part 1; and Prince Edward Island is listed for Part 2.° The GGPPA was not 
initially applied to Alberta due to its Climate Leadership Act; legislation 
substantially similar to the federal backstop; however, the province became 
listed after its legislation was repealed in 2019. Alberta later introduced the 
Technology Innovation and Emissions Reduction Implementation Act,* which 
was accepted as an equivalent for the purposes of GGPPA Part 2,° but has 
not moved to (re)introduce an equivalent fuel charge or similar instrument. 
Prince Edward Island adopted its own Climate Leadership Act in 2019, which 
included a fuel levy but not a regime for large emitters;*° the province has 
elected to rely on the backstop for the latter rather than craft its own policy.” 


Enforcement of Greenhouse Gas Pricing in Canada 


GHG pricing does not create an absolute prohibition, and the penalty for con- 
sumption is price. The benchmark will increase the price for emitting GHGs 
over time.” In this way, GGPPA allows Canadians and firms to transition to 
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a low-carbon lifestyle by offering financial incentives for making low-carbon 
choices (e.g. buying an electric car or smart energy technologies). 

In theory, when the cost of emitting is high enough, market actors will 
avoid emitting by decreasing emissions-producing activities or seeking effi- 
ciencies.®° This shift will create demand for less emissions-intensive inputs 
into production and consumer goods, which in turn will create opportunities 
for profit.” Entrepreneurs will attempt to seize these opportunities, which 
will incentivize innovation.” Accordingly, they will invest in new technol- 
ogies that provide both enhanced energy efficiency and alternative energy 
sources because it is profitable to do so. Thus, the GGPPA leverages markets 
to drive decarbonization through price signals, optimizing polluter compli- 
ance and decarbonization innovation.” 

From a different vantage point on enforcement, the GGPPA would never 
be imposed upon provinces in an ideal world. The federal government would 
set the benchmark, and all provinces would comply. To do so, each prov- 
ince would tailor a flexible, decentralized pricing mechanism, which would 
be calibrated for its local economic circumstances.“ Thus, the federal gov- 
ernment would set the benchmark, and tailored provincial regulation would 
enforce it. The architecture of GHG pricing would be politically negotiated, 
allowing for broad diversity at the subnational level—a model of cooperative 
federalism.®* An uncontested GGPPA has the capacity to accomplish this end. 

The GGPPA is generous to provinces with smaller economies. It acknow- 
ledges that creating, implementing, and enforcing regulation is not costless. 
Each province has the discretion to be added voluntarily to the register of list- 
ed provinces, allowing the federal government to administer GHG pricing on 
its behalf.” In this way, such a province could avoid the administrative costs 
associated with a GHG pricing mechanism, while still receiving the benefit of 
the “net amount” of revenue, if it exists.‘ For instance, Prince Edward Island 
has adopted this approach in part, deciding to administer its own fuel charge, 
while teaming up with the federal government to administer GGPPA’s regime 
for industrial emitters.” 

However, Canadian federalism is not as cooperative as it would be in 
an ideal world, and the GGPPA acknowledges this fact, granting the federal 
government enough power so that it does not have to negotiate GHG pricing 
with provinces.” The federal government can seize total jurisdiction over the 
entire field of regulation, removing the listed province from exercising any 
discretion over the matter.” After a province is listed, the federal government 
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will impose the GGPPA in the jurisdiction of the listed province, and retain 
the discretion to grant, or not, any of the net amount of revenues to a province 
directly.” It enjoys the privilege of spending said revenues in the province as 
it sees fit, funding the climate change or revenue recycling initiatives that it 
prefers, removing the province completely from the GHG pricing initiative” 


Concluding Thoughts 

Canada adopted the GGPPA as a national response to the global call to reduce 
GHG emissions. This pricing mechanism allows GHG emitters to adjust their 
economic choices, increasing incentives to decarbonize over time. 

Ifa province or territory refuses to cooperate, the GGPPA utilizes some of 
the tremendous authority that the Constitution bestows on Parliament. This 
assertion of authority triggered a constitutional challenge. Constitutional an- 
alysis suggested GHG pricing can be valid under the criminal law power, but 
the drafters of GGPPA elected a different route, testing the boundaries of the 
federal government’s residual power. 

The Supreme Court of Canada had to decide whether to approve the 
GGPPA in its current form (which introduces unknowns for the future bal- 
ance of federalism) or deem the GGPPA invalid in whole or in part. The court 
elected the former. It is foreseeable that all provinces will eventually appre- 
ciate that cooperating with the federal government’s administration of the 
benchmark is the best option (i.e. if the primary goal is to maximize jurisdic- 
tional autonomy).” 

Whatever form the GGPPA eventually settles into, the basic policy mech- 
anism will not change. The federal government will use the benchmark to set 
the standard for pricing, and the provinces will pursue plans that account 
for their unique economies and geographies within its rubric. When the 
dust settles, a coordinated network of subnational regulatory laboratories 
for GHG pricing will emerge. Each will be customized in its means; all will 
be coordinated in their ends. In this way, the GGPPA allows for tremendous 
freedom and discretion to achieve a targeted result; the only thing a province 
or territory cannot do is fail to meet the benchmark. In fact, the backstop’s 
form is of little matter so long as each subnational jurisdiction customizes its 
own pricing mechanism and assumes that benchmark compliance is always 
the best option. 
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Municipalities and Greenhouse Gas 
Regulation and Management 


Arlene Kwasniak! 


Introduction 

Municipalities, urban and rural, traverse landscapes in Canada, each with its 
own regulatory regime. Depending on authorizing legislation, they may have 
powers to regulate and manage activities, projects, and infrastructure that 
mitigate or contribute to climate change.” The powers include local develop- 
ment, businesses, transportation, and roads; zoning and land use planning; 
waste management and garbage control; collection, disposal, recycling, and 
landfills; and, over their own infrastructure, energy use and demands. In fact, 
the Federation of Canadian Municipalities (FCM) points out that up to half 
of greenhouse gas (GHG) emissions “are under the direct or indirect control 
or influence of municipal governments.”? Municipalities also bear the brunt 
of climate change impacts including emergency response, floods, droughts, 
transportation interruptions, resident health and so on. Yet municipalities 
generally are not seen as front-line players as climate change regulators and 
managers.‘ This role is left to the federal and provincial governments. 

This chapter considers the role of municipalities in the regulation and 
management of GHGs in relation to climate change. Section B looks at muni- 
cipal jurisdiction to make laws that directly limit GHG emissions. Section C 
presents a case study that tests the validity of a hypothetical municipal bylaw 
that limits GHGs from landfills. Section D describes municipal-related initia- 
tives, other than direct regulation of GHG emissions, that result in reduced 
GHG emissions. 
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This paper focuses on climate change mitigation, meaning measures that 
lessen human contributions to climate change, primarily through limiting or 
alleviating GHG emissions. Mitigation may be contrasted with adaptation, 
which involves conducting risk management scenarios, anticipating the ad- 
verse impacts of climate change, and taking actions to prevent, minimize, or 
alleviate adverse impacts.° 


Municipal Authority in Canada 


THE CONSTITUTION AND MUNICIPAL AUTHORITY 


The Canadian Constitution divides legislative powers between the federal and 
provincial governments. There is no constitutional head of power for muni- 
cipalities. Municipal powers are derived from provincial legislation since 
provinces have legislative jurisdiction over municipal institutions. Judicial 
decisions firmly establish that municipalities, like all statutory creations, have 
no authority beyond the powers expressly or implicitly conferred by legis- 
lation. Ifa municipality acts beyond conferred powers, a court may determine 
an action to be ultra vires (beyond authority) and accordingly without legal 
effect. 


Court Interpretation of Municipal Authority: Dillon’s Rule, Spraytech, 
and Rothmans 

In the past, courts strictly limited municipal powers in accordance with what 
is known as “Dillon’s Rule.” The rule derives from a 1907 case that states: 


It is a general and undisputed proposition of law that a municipal 
corporation possesses and can exercise the following powers and no 
others, first, those granted in express words; second, those neces- 
sarily or fairly implied in or incident to the powers expressly grant- 
ed; third, those essential to the declared objects and purposes of the 
corporation, not simply convenient, but indispensable. Any fair, rea- 
sonable doubt concerning the existence of power is resolved by the 
courts against the corporation, and the power is denied.* 


Through the years, the courts more liberally construed Dillon’s Rule. A 


significant evolution occurred in the Supreme Court of Canada (SCC) deci- 
sion, Spraytech v. Town of Hudson, The plaintiff, Spraytech, challenged the 
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validity of a town bylaw that restricted the cosmetic use of pesticides (e.g. 
to kill dandelions). The town passed the bylaw under its general and omni- 
bus power to make bylaws for the health of its residents under The Cities 
and Towns Act.° Spraytech argued that under Dillon’s Rule, the bylaw was 
invalid because as the Act contained no express power authorizing it, and 
argued that the town could not rely on its general/omnibus bylaw-making 
power since the bylaw conflicted with federal and provincial legislation, and 
paramountcy rendered the municipal bylaw invalid. The Court disagreed and 
held that as long as the bylaw is within municipal authority, even if there is, or 
could be, federal or provincial legislation in the same area, there is no conflict 
as long as it is possible to comply with the municipal bylaw and the federal 
or provincial law. In this case, there was no conflict. The Court stated that a 
municipal bylaw being more restrictive than federal or provincial legislation 
does not constitute a conflict. A conflict arises only when both the municipal 
bylaw and provincial or federal legislation cannot be complied with at the 
same time, resulting in the impossibility of dual compliance. 

Rothmans, Benson & Hedges Inc v. Saskatchewan" concerned a federal law 
and a provincial law, though its principles may be applied to test the validity 
of a municipal bylaw. The issue was whether a section of the Saskatchewan 
Tobacco Control Act? was inoperative because of a conflict with a section of 
the federal Tobacco Act.” The Saskatchewan law regulated the retail display 
of tobacco products; for example, it prohibited displaying tobacco products 
where young persons may be present. The federal Tobacco Act expressly 
permitted tobacco products to be displayed for retail. The applicant argued 
that the federal and provincial laws conflicted, and federal paramountcy re- 
quired the Court to declare the provincial law inoperative to the extent of the 
conflict. The Court found no conflict as there was no impossibility of dual 
compliance. Both laws could be complied with through compliance with the 
provincial law. The federal law was permissive, not mandatory. However, the 
Court added a test to determine whether a provincial legislative provision is 
inoperative in light of a federal law. The test is that if the provincial provision 
frustrates the purpose of a federal law, the federal law will prevail. On the 
facts, the court ruled that there was no frustration.“ 


EXPRESS LEGISLATIVE TEST 


The express legislative test overrides the impossibility of the dual compliance 
test. The express legislative test applies where legislation prescribes when a 
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legal provision or acting on a legal provision will be invalid or inoperative. 
To illustrate, in Peacock v. Norfolk County,” an Ontario municipal bylaw pro- 
hibited siting intensive livestock operations within certain land use zones. 
However, the province had approved the plaintiffs operations within the 
zones under provincial legislation.® Section 61 of the Nutrient Management 
Act stated that “[a] regulation supersedes a bylaw of a municipality or a pro- 
vision in that bylaw if the bylaw or provision addresses the same subject mat- 
ter as the regulation.” The Court found that the provincial regulation under 
which the Peacocks received their approval addressed the same subject as 
the municipal bylaw, and that the express legislative test applied and not the 
impossibility of dual compliance. The bylaw prohibition under the bylaw was 
thus inoperative. 


Direct Municipal Regulation of Greenhouse Gases— 
Landfill Gas Case Study 
As stated by the US Environmental Protection Agency (EPA): 


Landfill gas (LFG) is a natural byproduct of the decomposition of 
organic material in landfills. LFG is composed of roughly 50 per- 
cent methane (the primary component of natural gas), 50 percent 
carbon dioxide (CO,) and a small amount of non-methane organic 
compounds. Methane is a potent greenhouse gas 28 to 36 times more 
effective than CO, at trapping heat in the atmosphere over a 100-year 
period...” 


Environment and Climate Change Canada notes that “[e]missions from 
Canadian landfills account for 20% of national methane emissions.” 

Clearly, effective climate change mitigation requires reducing and 
managing LFG.” This case study considers municipal jurisdiction in such 
mitigation. 

The case study concerns a municipality, “Greensboro,” that passes a by- 
law prohibiting LFG emissions over specified quantities (the LFG Bylaw). A 
developer of a proposed private landfill contests the validity of the bylaw, 
claiming it is beyond municipal jurisdiction. Is the LFG Bylaw valid? 

As not all provinces can be dealt with here, the case study assumes that 
Greensboro is in Alberta. A comparable exercise could be undertaken for the 
rest of the Canadian provinces. 
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CHARTER CITIES VERSUS OTHER MUNICIPALITIES 


The term “municipality” in this chapter includes the range of local govern- 
ments that provincial legislation may establish. For example, the Municipal 
Government Act (MGA) defines “municipality” to include a city, village, 
town, summer village, and municipal district (section 1(1)(s)). Provincial laws 
that create and regulate municipalities typically apply to the entire range 
though some authorities may vary given a municipality’s size and type.” 
However, a few large urban Canadian municipalities enjoy special status 
under city charters. A charter city is governed by stand-alone legislation that 
modifies the general municipal legislation and provides charter cities with 
greater autonomy and additional jurisdiction and powers. 

In Canada, Saint John’s, Montreal, Winnipeg, Lloydminster, and 
Vancouver are charter cities. Calgary and Edmonton joined this group in 
2018. To ascertain a charter city’s regulatory authority regarding GHGs, in 
addition to reviewing the general municipal legislation, one must also exam- 
ine the city’s charter legislation. This part of the chapter first considers the 
case study in relation to the jurisdiction of Alberta municipalities under the 
general municipal legislation, the MGA, and then considers it with respect to 
special authorities given under charters. 


MUNICIPAL PURPOSES 


A primary question is whether the LFG Bylaw falls within municipal pur- 
poses. If not, a court could declare it to be ultra vires and of no effect.” 
The purposes of the MGA (section 3) include: 


(a) to provide good government, 

(a.1) to foster the well-being of the environment, . . . [added 
in 2017] 

(c) to develop and maintain safe and viable communities . . . 


Spraytech requires purposes to be interpreted flexibly and broadly. As 
mitigating climate change fosters the well-being of the environment (a.1) and 
safe and vibrant communities (c), the LFG Bylaw should fall within munici- 
pal purposes, provided it is intended to benefit the municipality. 

Another question is, does the provincial legislation authorize a munici- 
pal bylaw that limits LFG emissions, such as the LFG Bylaw? The MGA con- 
tains general and specific grants of bylaw-making power. General grants are 
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to be interpreted broadly, specific grants more narrowly, and limitations on 
specific grants cannot be enhanced through general grants (sections 9 and 
10). General grants (section 7) that arguably could authorize the LFG Bylaw 
include: 


7. A council may pass bylaws for municipal purposes respecting the 
following matters: 


(a) the safety, health and welfare of people and the protec- 
tion of people and property; . . .* [and] 

(e) businesses, business activities and persons engaged in 
business .. . 


The most relevant specific grants are in Part 17, which sets out muni- 
cipal authority to regulate planning, subdivision, and development. Did 
Greensboro have the authority to pass the LFG Bylaw under Part 17? A landfill 
would be a development, as “development” includes any changes of use of 
land or intensity of use.** Accordingly, an Alberta municipality likely could 
require a development permit for a landfill that included limitations on LFG 
emissions. 


LEGISLATIVE RESTRICTIONS ON MUNICIPAL AUTHORITY 


The MGA limits what a municipality may do in exercising its bylaw and other 
authorities, even if the exercise is within municipal purposes and otherwise 
falls within jurisdiction. In a given situation, one or more of the following 
MGA provisions could limit municipal jurisdiction in regard to the LFG 
Bylaw. 


e Section 13 states that “[i]f there is an inconsistency between a 
bylaw and this or another enactment, the bylaw is of no effect to 
the extent of the inconsistency.” “Enactment” means a provincial 
or federal statute and subordinate legislation (section 1(1)(j)). 


“Inconsistency” here presumably means impossibility of dual compli- 
ance, as per Spraytech. Currently, to the writer’s knowledge, no provincial law 
directly limits all landfill GHGs. Neither Alberta’s Waste Control Regulation” 
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under the Environmental Protection and Enhancement Act (EPEA)** nor 
the Code of Practice for Landfills speaks to GHG emissions. The Emissions 
Management and Climate Resilience Act” regulates emissions under the 
Technology Innovation and Emissions Reduction Regulation” (TIERR). TIERR 
does not apply to biomass CO, emissions,” which includes some elements 
of LFG. Although biomass methane emissions could be regulated under the 
TIERR, that regulation aims at large emitters (100,000 tonnes+ of regulated 
emissions per year), thus leaving room for municipal regulation of LFG under 
that threshold. Recall that a bylaw, more strict than provincial regulation, 
may be valid under Spraytech provided that an operator can abide by both 
the provincial and municipal regulation, and the bylaw does not frustrate the 
purposes of the provincial legislation. 

Under section 619 of the MGA, an authorization “granted by the [Natural 
Resources Conservation Board (NRCB), Energy Resources Conservation 
Board, Alberta Energy Regulator, Alberta Utilities Commission] . . . prevails 
... over any statutory plan, land use bylaw, subdivision decision or develop- 
ment decision ... or any other authorization under . . . Part [17].” The section 
directs a municipality to approve an application before it to the extent that it 
complies with such provincial authorization. Thus, section 619 contains an 
express legislative test, overriding Spraytech. 

To illustrate, suppose an operator obtained an EPEA authorization for a 
landfill on the condition that it would emit no more than X tonnes of LFG per 
year. The operator also required a development permit under Greensboro’s 
LFG Bylaw, which, say, permitted no more than X-Y tonnes emissions per 
year, an amount less than X. Does section 619 impact the application of the 
bylaw? No, simply because section 619 does not apply to EPEA authoriza- 
tions2° The situation would be different if, say, the NRCB issued the provin- 
cial authorization, in which case the higher maximum would prevail 

Under section 620 of the MGA, a condition of an authorization “granted 
pursuant to an enactment . . . prevails over any condition of a development 
permit that conflicts with it.” 

Consider the scenario discussed under section 619. Under section 620, 
an EPEA authorization would prevail over Greensboro’s development permit 
condition. Assuming that “prevails over” means overrides or supersedes,” 
then the permit’s lower emission limit would not be operative. 

Section 620, however, does not deprive municipalities of development 
permit authority when a provincial authorization is required. Municipalities 
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retain that authority and may include conditions that do not conflict with 
the provincial authorization. Indeed, there is case authority that a municip- 
ality may even reject an application for a permit for a provincially authorized 
development without violating section 620, since a refusal does not involve 
conditions.*4 

Under section 618, “Every statutory plan, land use bylaw and action 
undertaken pursuant to... Part [17] by a municipality . . . must be consistent 
with the land use policies” established by cabinet. Where there is an Alberta 
Land Stewardship Act” regional plan applicable to an area, then all municipal 
bylaws, policies, plans etc. must be consistent with the plan. 

Currently, provincial land-use policies and regional plans do not seem to 
restrict municipal authorities with respect to managing GHG emissions, so 
the Greensboro LFG Bylaw would pass this test. 


CHARTER CITIES 


How do Alberta’s charter cities, Edmonton and Calgary (E&C), fare with 
respect to the case study? Recall that charter cities’ legislation may modify 
general municipal legislation as it otherwise applies to municipalities and 
provide additional authorities. 

They fare very well when it comes to regulation and management of 
GHGs, including those in LFG, because the E&C charters add to the general 
jurisdiction to pass bylaws (section 7 MGA): 


(h.1) the well-being of the environment, including bylaws providing 
for the creation, implementation, and management of programs re- 
specting any or all of the following: ... 

(ii) climate change adaptation and greenhouse gas emission reduc- 
tion... °° 


The E&C charters require the cities to establish climate change mitiga- 
tion and adaptation plans.” 

The express bylaw-making power to implement and manage GHG re- 
duction programs makes it clear that an LFG Bylaw is within bylaw making 
authority. However, a charter city is still subject to the limitations in sections 
13, 618, 619, or 620 of the MGA. 
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Other Municipal Contributions to Greenhouse Gas 


Reduction 


Sections A to C set out a method to determine whether a municipality may 
directly regulate GHG emissions by, for example, setting emission limits 
on developments. The sections show that in Alberta, at least, municipalities 
likely have the power to regulate GHGs provided that provincial (or federal) 
legislation or authorizations do not limit, prevail over, or conflict with muni- 
cipal regulation and that municipal regulation does not frustrate the purpose 
of the other jurisdiction’s laws. But municipalities can contribute to climate 
change mitigation otherwise than by direct regulation of emissions. This sec- 


tion describes just a few of such GHG reduction approaches: 


e The FCM reports that “159 GHG reduction municipal initia- 


tives “have been approved for funding [totalling over 12 million 
dollars] through three infrastructure programs funded by the 
Government of Canada.”** 


Municipalities can use land use planning, subdivision, and 
development powers to manage and reduce GHG emissions. For 
example, in 2016, the Vancouver city council approved a Zero 
Emissions Building Plan, “a phased approach to aggressively 
combat and reduce carbon pollution in Vancouver by transition- 
ing to zero emissions for most new building types by 2025.” 


Municipalities can develop and carry out climate change miti- 
gation and adaptation plans. The Region of Waterloo (Waterloo, 
Kitchener, and Cambridge) is a good example. As a result of its 
plans, together with other initiatives, 


e Residential growth has largely converted from urban 
sprawl to growth in already built-up areas, reducing 
the need for additional infrastructure and associated 
upstream and downstream GHG emissions. 


e Annual water consumption has decreased by 5 billion 
litres (over 10 years) and reduced GHG emissions by 
535 tonnes through the implementation of their Water 
Master Plan. 
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e GHG reduction targets have been successfully met and 
increased (from a 10 percent reduction below 2009 
levels to 25 percent). 


e Both costs and GHG emissions have been reduced by 
switching to LED traffic signals.*° 


Municipal energy incentive programs for residents and busi- 
nesses encourage the use of solar or wind to reduce GHGs.” 
Provincial and/or federal programs can do this in respect of 
municipalities.* 


Through increased public transit® and bike lanes,** municipalities con- 
tribute to GHG emissions reductions. Although these initiatives are mainly 
driven at the municipal level, other levels of government have a role in en- 
couraging and even requiring them. For example, provinces can legislatively 
mandate that municipalities develop and carry out GHG reduction plans, as 
evidenced by the E&C charters discussed earlier. 
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The Cap-and-Trade System 
for Greenhouse Gas Emission 
Allowances: The Quebec 
Experience 


Hélène Trudeau 


The possibility of “offshoring” greenhouse gas (GHG) emission reductions 
is central to the choice of using a carbon market to achieve a given GHG 
reduction target. Thus, the obligation imposed on reporting emitters located 
in a territory can be facilitated by allowing those emitters to obtain emis- 
sion “quotas” or “reduction units” corresponding to reductions made in a 
territory under another jurisdiction. Carbon markets authorize the trading 
of reduction units between reporting emitters within a single jurisdiction or 
even between jurisdictions, based on the economists’ belief that achieving an 
overall emission reduction objective can prove less costly than imposing uni- 
form emission standards on every emitter.’ As set out in the United Nations 
Framework Convention on Climate Change, the “policies and measures to 
deal with climate change should be cost-effective so as to ensure global bene- 
fits at the lowest possible cost.” Carbon markets would, therefore, meet this 
objective of economic efficiency. 

A carbon market can be established in various ways, but in general, it 
requires that the nation choosing to resort to it set an overall cap for GHG 
emissions that will be authorized during a given period for its reporting emit- 
ters. That cap will be lowered over the years until eventually allowing only 
emissions that reflect compliance with the previously established reduction 
target. The nation will have to create tradeable units, each one representing 
a fraction of the allocated emissions, within the initial overall cap set, and 
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distribute them among the reporting emitters. Then the carbon market estab- 
lished by the nation will be able to allow, in various ways, the purchasing and 
trading of emission units that will be needed for the continued operation of 
the emitters. They will have obligations to report their emissions and to “cov- 
er” their emissions through tradeable units, based on successive compliance 
periods provided for by the applicable legislation. 

In its 2006-2012 climate change action plan entitled “Quebec and Climate 
Change: A Challenge for the Future,” the Quebec government was already 
announcing its intention to turn to a carbon emissions trading scheme.‘ The 
Quebec government then decided to give the province an ambitious GHG 
emissions reduction target by the year 20205 The government has passed 
the necessary legislation and regulations needed for achieving that goal. The 
Environment Quality Act‘ was amended in 2009 to add sections 46.1 to 46.18, 
which empower the government to implement via regulations a cap-and-trade 
system (CATS) to help meet the targets set by the government and mitigate the 
costs associated with GHG reduction and limitation efforts. The Regulation 
Respecting the Mandatory Reporting of Certain Emissions of Contaminants 
into the Atmosphere’ stipulates the thresholds at which companies, facilities, 
or institutions become subject to the obligation to report their GHG emis- 
sions and states the information they must provide.’ On December 14, 2011, 
the government of Quebec passed the Regulation Respecting a Cap-and-Trade 
System for Greenhouse Gas Emission Allowances, which sets out the rules for 
the operation of the CATS by determining which emitters are required to 
“cover” their emissions; the terms and conditions for registering the system 
to have the accounts needed for purchasing and trading emission allowances; 
and the terms and conditions for the issue, use, and trading of GHG emission 
allowances. 

The Quebec system was created in the context of Quebec’s participation 
in the Western Climate Initiative (WCI) Inc., an organization made up of US 
states and Canadian provinces with the objective of providing a structure to 
enable partner entities to “expand” their own CATS by also having access 
to that of other entities. The government of Quebec linked the CATS with 
the system established by the government of California, and the two sub- 
state entities have developed, through the WCI, a common carbon market. 
Such a market enables Quebec’s reporting emitters to have access not only to 
the emission allowances representing the reductions achieved in Quebec, but 
also to those representing reductions achieved under the California CATS, 
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thereby potentially reducing those reporting emitters’ overall cost of meeting 
the targets set by the Quebec government. 

The genesis of this joint market seems quite complex and began in the 
mid-2000s. The State of California passed Assembly Bill 32 (AB 32), entitled 
the California Global Warming Solutions Act of 2006," committing to reduce 
its GHG emissions in 2020 to the state’s 1990 level and to consult with other 
governments to facilitate the development of integrated and cost-effective 
regional, national, and international GHG reduction programs. On February 
28, 2007, the WCI was created by the signing of an agreement among the 
governors of five US states:'* Arizona, California, New Mexico, Oregon, and 
Washington.” The objective of this initiative was to develop regional GHG 
emission reduction targets, establish an inter-state register to inventory GHG 
emissions in the region, and develop a market-based program to achieve the 
targets set. In 2008, British Columbia, Manitoba, Ontario, and Quebec be- 
came members of the WCI.” The objective is to create a common market for 
emission allowances based on harmonized state and provincial legislation 
starting January 1, 2012."° Moving forward in the global climate struggle in 
the United States, a number of US states would eventually withdraw from the 
WCI in 2011,” and Canadian provinces then would develop the desired links 
with California. In winter 2018, only representatives from the governments of 
Quebec, Ontario, British Columbia," and California were on the WCI board 
of directors.” 

However, between 2007 and 2010, the state and provincial governments 
that were WCI members agreed to develop a model that included the main 
elements of each jurisdiction’s need for a CATS to be harmonized under a 
regional program. As such, the Modèle recommandé pour le programme 
régional de plafonds-échanges de la Western Climate Initiative, as well as 
the Cadre de mise en oeuvre du programme régional de la Western Climate 
Initiative, led to the establishment of the common structures needed for the 
carbon market to operate.*° Quebec and California first developed their own 
CATS through legislation and regulation, and in 2013 linked their efforts in 
a joint carbon market. That was done through an administrative agreement 
between the two governments: the Agreement Between the Gouvernement du 
Québec and the California Air Resources Board Concerning the Harmonization 
and Integration of Cap-and-Trade Programs for Reducing Greenhouse Gas 
Emissions,» which was signed in Sacramento on September 25, 2013, and in 
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Montreal on September 27, 2013.” That agreement came into effect on January 
1, 2014. 

By the spring of 2020, the joint carbon market had been operating for six 
years. The first joint auction of emission units by the governments of Quebec 
and California was held on November 25, 2014; the units of the 2014 vintage 
sold at a median price of C$13.74 (US$12.15). On August 14, 2018, the six- 
teenth joint auction of emission units was held, at a median selling price of 
C$20.03 (US$15.25) for units of the current 2016 and 2018 vintage and C$19.65 
(US$14.96) for units of the subsequent 2020 vintage, applying a gradual price 
increase provided for in the legislation of both sub-state entities.** In May 
2020, the twenty-third joint auction was held, with a minimal selling price 
of C$23.17 (US$16.68) for both current vintage units and units of the future 
2023 vintage. As previously discussed, it has always been agreed between the 
first two partners in this carbon market that other interested partners could 
join in the future. Ontario implemented a CATS in 2017 within Ontario” 
and joined the Quebec-California carbon market in 2018. As a result of this 
development, a new tripartite agreement was signed on September 22, 2017, 
namely the Agreement Respecting the Harmonization and Integration of Cap- 
and-Trade Programs for Greenhouse Gas Emissions between the Government 
of Quebec, the Government of California and the Government of Ontario.” 
This agreement replaced the one between Quebec and California.” However, 
the new Conservative government elected in Ontario in the summer of 2018 
announced its intention to abolish its carbon market and did so. But the 2017 
agreement still governs the CATS between the two remaining parties, Quebec 
and California. 

So it was on the basis of an initial administrative agreement negotiat- 
ed between the executive authorities of two sub-state entities, then a second 
one replacing the first and officially uniting three sub-state entities, and then 
back to two entities that the main North American carbon market evolved in 
2018. The agreement provides for mutual recognition of emission allowances 
between parties,” while providing the emitting party with the option of with- 
drawing from the contract or cancelling emission allowances held by regis- 
tered participants, if they were not issued in accordance with its regulations.” 
This method, therefore, establishes an emissions trading and fungibility tool 
in partner jurisdictions, and a market that covers a significant (and potential- 
ly growing) number of emitters from key industrial sectors. 


370 ENVIRONMENT IN THE COURTROOM II 


The agreement between California and Quebec thus initiated the ne- 
cessary cooperation between the partners to ensure that the carbon market 
operates. It provided for the harmonization of the regulatory provisions, the 
establishment of the required administrative services, and the sharing of the 
costs for those services. In 2011, the WCI was created, a not-for-profit corpor- 
ation that provides administrative and technical support to the partners to fa- 
cilitate implementation and linking of their respective CATS.” It is therefore 
the entity responsible for the carbon market infrastructure. The WCI sub- 
contracts managing several of its responsibilities to private entities, including 
the administration of a central registry that lists transactions,” the holding of 
joint auctions by the parties,” and verification of emission allowances trading 
in the secondary market. 

Although some aspects of the structure and operation of the carbon 
market have been pooled by the parties to these agreements, they remain 
autonomously responsible for deciding the main parameters in their fight 
against global warming and their CATS for GHG emission allowances. Each 
of the partners has set out in their legislation emissions reduction targets, 
the emitters subject to reduction obligations, the applicable caps, and what 
constitutes “emission allowances” accepted for the purpose of meeting the 
emission coverage obligations.4 


NOTES 


i Professor, Faculty of Law, Université de Montréal. 

2 This idea had already been put forward in the context of the negotiations around the 
Kyoto Protocol to the United Nations Framework Convention on Climate Change, 11 
December 1997, 2302 UNTS 148, 37 ILM 32, and in the subsequent implementation 
of instruments to combat global warming. See in general: Jacques Papy, “Le réle de 
la propriété et du marché dans le régime québécois de plafonnement et d’échange de 
droits d’émissions de carbone” (2010) 89 Can Bar Rev 315; Jacques Papy, “L'échange de 
droits d’émission de gaz a effet de serre sous la loupe de l’analyse économique du droit” 
(2013) 54 C de D 851; Jacques Papy, “Lencadrement de l’échange de droits d’émission 
dans le marché réglementé du carbone au Québec sera-t-il efficace? Enjeux, constats 
et prédictions” (2014) 44 RGD 7; Erick LaChapelle et al, “Enquéte sur les entreprises 
touchées par le Systeme de plafonnement et d’échange de droits d’émission de gaz a 
effet de serre du Québec” (CATS), Rapport Bourgogne, CIRANO, 2017; Auditor General 
of Quebec, “Marché du carbone : portrait et enjeux”, in Rapport du Vérificateur général 
du Québec à l’Assemblée nationale pour l’année 2016-2017. Rapport du commissaire au 
développement durable, Quebec, Spring 2016, c 4. 

3 United Nations Framework Convention on Climate Change, 9 May 1992, 1771 UNTS 107 s 
3 (3). 


23 | The Cap-and-Trade System 371 


372 


10 


11 


12 


Quebec Ministry of Sustainable Development, Environment and Parks, 2006-2012 
Action Plan—Quebec and Climate Change, A Challenge for the Future (2008) at 26. 


The commitment announced in 2009 by the Government of Quebec is, by 2020, to 
reduce GHG emissions in Quebec 20 percent below emissions in 1990: Décret du 18 
novembre 2009 concernant l’adoption de la cible de réduction des émissions de gaz a effet 
de serre du Québec à l’horizon 2020, D1187-2009 (2009) GOQ II, 5871. A new target for 
2030 was set in 2015: Décret du 18 novembre 2015 concernant l'adoption de la cible de 
réduction des émissions de gaz a effet de serre du Québec pour 2030, D1018-2015 (2015) 
GOQII, 4687. Thus, [translation] “Quebec aims to reduce its GHG emissions 20% 
below the 1990 level by 2020 and to reduce them 37.5% by 2030, while committing, as 
part of the Under2 MOU, to an 80% to 95% reduction by 2050. This level of reduction 

is further to the recommendations of the Intergovernmental Panel on Climate Change 
for Industrialized Countries,” see Quebec Ministry of Sustainable Development, 
Environment and the Fight against Climate Change, “Quebec’s Commitments, Our 
GHG Emission Reduction Targets” (accessed 21 May 2020), online: <http://www. 
mddelcc.gouv.qc.ca/changementsclimatiques/engagement-quebec.asp>. 

Environment Quality Act, CQLR, c Q-2. 

Regulation Respecting Mandatory Reporting of Certain Emissions of Contaminants into 
the Atmosphere, CQLR, c Q-2, r 15. 

Ibid, s 2. 

Regulation Respecting a Cap-and-Trade System for Greenhouse Gas Emission 
Allowances, CQLR, c Q-2, r 46.1. 

The categories of reporting emitters are specified in section 2 of the regulation, ibid, 
and the coverage obligations for each one are set out in section 19 of the regulation. The 
original regulation essentially created two categories of emitters. They were “industrial 
emitters” ([translation] “2013-2014 period: people or municipalities that operate an 
establishment whose annual GHG emissions, excluding CO, emissions pertaining to 
biomass burning, are equal to or greater than 25,000 metric tonnes co, equivalent, and 
that distribute electricity produced outside Quebec and whose emissions associated 
with producing it are equal to or greater than 25,000 metric tonnes CO, equivalent” 
[Environment, supra note 6, s 2, original version]) and “fuel distributors.” ([translation] 
“2015-2020 period: In addition is the distribution of fuels and fossil fuels with 
emissions equal to or greater than 25 ktCO eq” (ibid, s 19, original version). Subsequent 
amendments to the regulation have, among other things, broadened the definition of 
reporting emitters to include fuel distributors starting at 200 litres and to incorporate 
persons or municipalities “reporting for an establishment, in keeping with subsection 1 
of section 6.1 of the Regulation respecting mandatory reporting of certain emissions of 
contaminants into the atmosphere (chapter Q-2, r 15), annual greenhouse gas emissions 
in a quantity equal to or greater than 10,000 metric tonnes CO, equivalent and that 
registers for the system for one of its establishments covered by the reporting without 
being required to do so” (Regulation Respecting a Cap-and-Trade System, supra note 9, s 
2.1). 

California Global Warming Solutions Act of 2006, AB 32 (2006) § 1, Division 25.5, Health 
and Safety Code [California Global Warming Solutions Act of 2006]. 

Western Climate Initiative, “History” (accessed 22 June 2021), 

online: <westernclimateinitiative.org/index.php?option=com_ 
content&view=article&id=29&Itemid=44>. 


ENVIRONMENT IN THE COURTROOM II 


3 


14 
15 
16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


The WCI was originally based on the individual efforts of these states in addition to 
those of two regional initiatives: the West Coast Global Warming Initiative created by 
California, Oregon, and Washington, and the Southwest Climate Change Initiative 
created by Arizona and New Mexico: see ibid. Two other US states joined the following 
year: Montana and Utah. 

Ibid. 

Ibid. 


Western Climate Initiative, “Program Design” (accessed 22 June 

2021), online: <westernclimateinitiative.org/index.php?option=com_ 
content&view=article&id=1&Itemid=4>. 

Sustainable Business, “6 States Pull Out of Western Climate Initiative” (22 November 
2011, accessed 21 May 2020), online: <www.sustainablebusiness.com/6-states-pull-out- 
of-western-climate-initiative-49859/>. 

Although it remained active in the WCI’s work, British Columbia decided to introduce 
a carbon tax in 2008 and therefore did not develop a CATS. 


Manitoba has been a WCI partner, but has not developed an effective plan for joining 
the CATS. 


Government of Quebec, Ministry of Sustainable Development, Environment and the 
Fight against Climate Change, “Le marché du carbone, Western Climate Initiative” 
(accessed 21 May 2020), online: <www.mddelcc.gouv.qc.ca/changements/carbone/WCI. 
htm>. 


Agreement Between the Gouvernement du Québec and the California Air Resources 
Board Concerning the Harmonization and Integration of Cap-and-Trade Programs for 
Reducing Greenhouse Gas Emissions (2013), online: (pdf): <www.energy.ca.gov/sites/ 
default/files/2019-12/CA_Quebec_linking_agreement_ada.pdf>. 


This agreement was ratified by Order in Council of the Government of Quebec: 
Agreement between the Government of Quebec and the California Air Resources 
Board Concerning the Harmonization and Integration of Cap-and-Trade Programs for 
Greenhouse Gas Emissions—Ratification, OC 1181-2013, (2013) GOQ II 5275. 


Government of Quebec, Ministry of Sustainable Development, Environment and the 
Fight against Climate Change, “Californias Cap-and-Trade Program and Quebec’s 
Cap-and-Trade System, November 2014 Joint Auction #1: Summary Report of Results” 
(3 December 2014, accessed 22 June 2021), online (pdf): <www.environnement.gouv. 
qc.ca/changements/carbone/ventes-encheres/2014-11-25/Summary-report.pdf>. 
Government of Quebec, Ministry of Sustainable Development, Environment and the 
Fight against Climate Change, “California’s Cap- and-Trade Program and Quebec’s 
Cap-and-Trade System, August 2018 Joint Auction #16: Summary Report of Results” (21 
August 2018, accessed 21 May 2020), online (pdf): <www.environnement.gouv.qc.ca/ 
changements/carbone/ventes-encheres/2018-08-14/resultats20180814-en.pdf>. 

Climate Change Mitigation and Low-carbon Economy Act, 2016, SO 2016, C 7 and The 
Cap and Trade Program, O Reg 144/16. 

“Agreement on the Harmonization and Integration of Cap-and-Trade Programs for 
Reducing Greenhouse Gas Emissions” (22 September 2017, accessed 22 June 2021), 
online (pdf): <www.ieta.org/resources/News/California/Agreement%200n%2o0the%20 
Harmonization%20and%2oIntegration%200f%20CapTrade-22Sept.pdf> [Tripartite 
Agreement]. 


23 | The Cap-and-Trade System 373 


374 


27 


28 


29 


30 


31 
32 


33 


34 


See the Décret concernant l’entérinement de l’Avenant a l’Entente entre le Gouvernement 
du Québec et le California Air Resources Board concernant Il’ harmonisation et 
Pintégration des programmes de plafonnement et d’échange de droits d’émission de gaz a 
effet de serre, D 1135-2017, (2017) GOQ II 5534. 


Thus, s 6, para 1 of the Tripartite Agreement sets out the following: “In order to achieve 
harmonization and integration of the Parties’ cap-and-trade programs, mutual 
recognition of the Parties’ compliance instruments shall occur as provided for under 
their respective cap-and-trade program regulations.” See: Tripartite Agreement, supra 
note 26, s 6 paral. 


“Ifa Party determines that a compliance instrument that it has issued should not have 
been issued or must be voided, it shall notify the other Parties. Each Party recognizes 
and respects the authority of the other Parties to take actions to recover or void 
compliance instruments that have been surrendered or that are held by registered 
participants”: ibid, s 6 para 2. 

The WCI Inc. website therefore reports on the three components of the organization’s 
mandate: “Develop a compliance tracking system that tracks both allowances and 
offsets certificates; Administer allowance auctions; and Conduct market monitoring 
of allowance auctions and allowance and offset certificate trading” Western Climate 
Initiative, (accessed 21 May 2020), online: <westernclimateinitiative.org/index. 
php?option=com_content&view=category&layout=blog&id=6 &Itemid=6>. 

This is the Compliance Instrument Tracking System Service (CITSS). 
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Thus, in Quebec, the 2013-2020 Climate Change Action Plan sets out the Government 
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Enforcement and Withdrawal under 
the California-Quebec (and Not 
Ontario) Cap-and-Trade Linkage 
Agreement 


David V. Wright’ 


Introduction 


Federal governments in Canada and the United States continue to face chal- 
lenges in developing and implementing nation-wide carbon pricing mechan- 
isms. While the Canadian context has changed with the introduction of the 
Greenhouse Gas Pollution Pricing Act, there continues to be no comprehen- 
sive nation-wide regime in the United States. In this context, sub-national in- 
itiatives continue to define much of climate law and policy in North America, 
with the California-Quebec-Ontario linkage breaking transnational ground 
in recent years.’ Such an approach, however, remains highly experimental in 
nature.* 

Two dimensions of critical importance to the efficacy of any emissions 
trading regime are enforcement and withdrawal. The California-Quebec- 
Ontario linkage provides an opportunity to observe these dimensions in 
action. Ontario’s withdrawal, for better or worse, marks a timely opportunity 
to consider the formal withdrawal process under the linkage, as well as col- 
lateral legal implications. 

The first part of this chapter provides a short overview of the California- 
Quebec-Ontario linkage, including its origins in the Western Climate 
Initiative (WCI) and evolution into a functioning multi-jurisdiction emis- 
sions trading regime. Next, the chapter focuses on enforcement under the 
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linkage, discussing the reciprocal nature of the arrangement and the enforce- 
ment regime in each jurisdiction. For completeness, Ontario is included in 
that discussion, notwithstanding its withdrawal in June 2018. The chapter 
then provides a short overview of the linkage withdrawal mechanism be- 
fore then moving on to identify some of the legal implications flowing from 
Ontario’s withdrawal. Finally, the conclusion provides reflections on this 
sub-national-led North American regime and future directions. 


Overview of the California-Quebec-Ontario Linkage 
Agreement 
Cooperation between Canadian provinces and US states on GHG emissions 
reductions has been taking place for more than a decade. For example, at 
its peak, the Regional Greenhouse Gas Initiative included nine states as par- 
ticipants and six provinces as observers in anticipation of eventually linking 
cap-and-trade markets.*° Meanwhile, in 2008 the US west coast states and the 
province of British Columbia entered into the Pacific Coast Collaborative 
Agreement (PCCA),’ and adopted the Pacific Coast Action Plan on Climate 
and Energy in 2013.’ The latter included stated intentions of linking pro- 
grams,’ though no carbon markets have linked under this umbrella to date. 
The longest-running state-province collaboration, and most relevant for 
the purposes of this paper, is the WCI. The WCI began in 2007 as an agree- 
ment across several western US states but expanded in subsequent years to 
include the Canadian provinces of British Columbia, Manitoba, Ontario, and 
Quebec.” These eleven jurisdictions collectively produced the 2008 “Design 
Recommendations for the WCI Regional Cap and Trade Program” and the 
2010 “Design for the WCI Regional Program.”” The objective was to then put 
in place an inter-jurisdictional market-based program to reach agreed-upon 
emission reduction targets.3 As was observable in June 2018, most WCI mem- 
bers did not follow through to the point of implementing linked cap-and- 
trade systems under the agreed-upon timeline. The exceptions, of course, 
are Quebec and California, and for a brief period, Ontario. With much fan- 
fare,’ these jurisdictions carried the collaboration through to a fully oper- 
ational multi-jurisdiction, cross-border cap-and-trade system. California and 
Quebec signed a linkage agreement in September 2013, with the linkage be- 
coming formally operational on January 1, 2014. In September 2017, Ontario 
entered into the linkage agreement, and on January 1, 2018, Ontario formally 
joined the market (though the provincial cap-and-trade market had been 
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functioning since January 2017), only to withdraw in June 2018, soon after 
a change of government following the provincial election.”* In May 2018, the 
three parties held the fifteenth joint cap-and-trade auction,” and in August 
2018, Quebec and California held the sixteenth joint auction, that one without 
Ontario. In May 2020, Quebec and California held the twenty-third joint 
auction.” 

At the core of the linkage is the formal agreement: Agreement between the 
California Air Resources Board and the Gouvernement du Québec Concerning 
the Harmonization and Integration of Cap-and-Trade Programs for Reducing 
Greenhouse Gas Emissions (Linkage Agreement or Agreement).”° The Linkage 
Agreement was updated when Ontario joined.” The Agreement codifies the 
collaborative arrangements between the parties through 23 Articles spread 
across three chapters: General Provisions, Harmonization and Integration 
Process, and Operation of the Agreement.” The Agreement sets the rules in 
areas such as consultation, regulatory harmonization, recognition and trade 
of compliance instruments, joint auctions, supervision and enforcement, 
administrative and technical support, confidentiality, withdrawal, amend- 
ments, resolution of differences, and coming into force.” 

However, while the Agreement is the centrepiece of the integrated cap- 
and-trade markets, it represents just one piece in a broader framework. This 
system is reciprocal in nature and is comprised of statutes, regulations, and 
guidance put in place by each jurisdiction. For example, California’s legal 
context is underpinned by the 2006 Global Warming Solutions Act (typically 
and hereinafter referred to as AB 32), which empowered the California Air 
Resources Board (CARB) to “adopt a regulation that establishes a system of 
market-based declining annual aggregate emission limits for sources or cat- 
egories of sources that emit greenhouse gas emissions” and to “consult with 
other governments to facilitate the development of integrated and cost-effect- 
ive regional, national and international greenhouse gas reduction programs.” 
The California regime is fleshed out further through the Air Resources Board 
Regulation for the Mandatory Reporting of Greenhouse Gas Emissions” and 
the Air Resources Board Cap-and-Trade Regulation. Notably, for the present 
discussion regarding enforcement, the California context is also shaped by 
SB 1018,” which, as discussed in Part II below, required the governor to make 
specific findings (including in relation to enforcement) prior to CARB taking 
action to approve the linkage.” In 2017, the California legislature passed AB 
398, extending the state’s cap-and-trade program to 2030 (there was an initial 
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horizon of 2020).”? AB 398 also includes measures, such as a price ceiling, to 
protect against extreme market fluctuations.*° 

For Quebec’s part, in 2009, the province passed Bill 42, An Act to Amend 
the Environment Quality Act and Other Legislative Provisions in Relation 
to Climate,” which, similar to California, granted the Quebec government 
powers to enact regulations that create a cap-and-trade system and to en- 
ter into an agreement with another government for the harmonization and 
integration of cap-and-trade systems. The regime is structured and imple- 
mented through regulations, namely: the Regulation Respecting Mandatory 
Reporting of Certain Emissions of Contaminants into the Atmosphere,” and 
the Regulation Respecting a Cap-and-Trade System for Greenhouse Gas 
Emission Allowances24 As well, GHG emissions caps in line with Quebec’s 
2020 GHG emissions reduction goal are set through Order in Council 1185-2012 
Determination of Annual Caps on Greenhouse Gas Emission Units Relating to 
the Cap-and-Trade System for Greenhouse Gas Emission Allowances for the 
2013-2020 Period. 

Legislative steps toward linking Ontario began in 2009 with the passing 
of the Environmental Protection Amendment Act (Greenhouse Gas Emissions 
Trading), 20096 That Act provided the government with broad authority to 
implement a cap-and-trade system and to establish associated rules?” Similar 
to the California and Quebec enabling statutes, the Act contemplated inte- 
gration with other cap-and-trade regimes. This statutory basis was eventually 
updated with more detail and explicit authorities through the Climate Change 
Mitigation and Low Carbon Economy Act (CCMLCEA),** which was passed 
in February 2016. The regime was further fleshed out by the Cap-and-Trade 
Program Regulation” and the Quantification, Reporting and Verification of 
Greenhouse Gas Emissions,*® both of which took effect on January 1, 2017. 
Ontario also put in place the Guideline for the Quantification, Reporting 
and Verification of Greenhouse Gas Emissions." As will be discussed in the 
final part of this chapter, following the June 2018 provincial election, the new 
Ontario government cancelled the cap-and-trade program, including the 
revocation of these regulations and repeal of the CCMLCEA. 


Enforcement Under the Linkage Agreement 


The linkage is premised on an approach of reciprocity and harmonization 
within a context that acknowledges each jurisdiction’s sovereignty in the ad- 
ministration of each respective program. Such architecture began through 
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cooperation under the WCI. For example, the WCI Design Recommendations 
for the WCI Regional Cap-and-Trade Program* recommended that “each 
WCI Partner jurisdiction will retain and/or enhance its regulatory and en- 
forcement authority and responsibilities to enforce compliance with the cap- 
and-trade program within its own jurisdiction.” 4 Similarly, the Design for the 
WCI Regional Program document, which provided a roadmap for WCI part- 
ner jurisdictions developing respective implementing regulations, stated that 
each jurisdiction “will use its authority to enforce compliance with the WCI 
Cap-and-Trade program within its own jurisdiction.”* It went on to explain 
that harmonization and compliance verification are essential to ensure con- 
sistent outcomes and a level playing field, but acknowledged that “the degree 
of harmonization is subject to each WCI partner jurisdiction’s legislative and 
administrative processes and acknowledges that each jurisdiction maintains 
sovereignty in the administration of its program.” 4$ 

This approach was explicitly included in the 2014 Quebec-California 
Linkage Agreement,” and was carried into the updated 2017 Ontario- 
Quebec-California Linkage Agreement* (the latter included some slightly 
updated language but did not substantively alter enforcement and withdrawal 
aspects). 

Article 11 sets out the supervision and enforcement regime: 


The Parties shall work cooperatively to maintain market integrity, 
including preventing fraud, abuse and market manipulation and to 
ensure the reliability of the joint auction and their respective pro- 
grams. The Parties shall work cooperatively in applying their respec- 
tive program requirements governing the supervision of all transac- 
tions carried out among registered participants of each of the Parties 
and of any auction or reserve sale. 


The Parties shall facilitate, in accordance with the privacy, and other 
statutes and regulations applicable in each of their jurisdictions and 
the provisions of article 15 hereunder, the sharing of information to 
support the effective administration and enforcement of each party’s 
statutes and regulations. 
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This exists within the broader context of harmonization required under 
Article 4: 


The Parties shall continue to examine their respective regulations for 
the reporting of greenhouse gas emissions and for the cap-and-trade 
program in order to promote continued harmonization and integra- 
tion of the Parties’ programs. 


In the case where a difference between certain elements of the Par- 
ties’ programs is identified, the Parties shall determine if such ele- 
ments need to be harmonized for the proper functioning and inte- 
gration of the programs... 


A Party may consider making changes to its respective programs, 
including changes or additions to its emissions reporting regulation, 
cap-and-trade program regulations, and program related operating 
procedures. To support the objective of harmonization and integra- 
tion of the programs, any proposed changes or additions to those 
programs shall be discussed between the Parties . . .“ 


These rules for harmonization and cooperation in enforcement under 
the linkage are supported by further requirements with respect to robust 
offset protocols, compliance instruments,” trade,* and accounting mech- 
anisms.’ In practice, compliance and enforcement—and trading—depend 
on the Compliance Instrument Tracking System Service (CITSS), which is 
the registry of compliance instruments for the entire cap-and-trade program. 
It acts as a management and tracking system for accounts and compliance 
instruments issued through the cap-and-trade linkage, allowing market par- 
ticipants to hold and retire compliance instruments and to trade compliance 
instruments with other account holders. In short, CITSS is the market hub 
that facilitates the flow of tradable allowances. 

Under this approach of reciprocity and respect for sovereignty, which 
may be the product of constitutional constraints on cross-border activities 
of sub-national governments,* the respective state or provincial enforcement 
regimes of each party are of primary importance. California legislators rec- 
ognized this in the lead-up to entering into the initial linkage with Quebec. 
As a safeguard, they passed SB 1018, which required the governor to confirm 
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that the program to be linked had environmental and enforcement require- 
ments that were “equivalent to or stricter than” the California program, that 
the state was able to enforce its laws to constitutional limits, and that there 
would be no “significant liability” imposed on California for any “failure as- 
sociated with linking to the Quebec program or related participation in WCI, 
Inc.” Such a review and confirmation by the governor’s office was indeed 
completed ahead of California’s linking with Quebec,‘ and then again prior 
to Ontario joining.” 


CALIFORNIA 


California’s enforcement regime flows from the statute and regulations ref- 
erenced above. Specifically, the regulation expressly includes prohibitions 
on any trading involving a manipulative device, a cornering of or an at- 
tempt to corner the market, fraud, attempted fraud, or false or inaccurate 
reports. Under the regulations, violations of the regulations can result in 
civil or criminal penalties, and perjury statutes apply. Administratively, 
the California program includes mechanisms to monitor and prevent market 
manipulation.” 

Institutionally, it is CARB that leads enforcement. CARB has the author- 
ity to issue orders to covered entities and to set and issue penalties for viola- 
tions. For example, under the cap-and-trade regulations, if a covered entity 
misses an annual or triennial obligation deadline, then it must submit emis- 
sion allowances equal to four times the entity’s excess emissions.” 

Beyond that, if the entity does not submit allowances of excess emission 
after thirty days, then CARB may issue a $25,000 fine per missing allowance 
per forty-five days.* Additionally, CARB has the authority to suspend, re- 
voke, or restrict holding accounts for covered entities. 


QUEBEC 


Quebec’s enforcement regime flows from the statute and regulations refer- 
enced above. Several enforcement tools exist, including administrative mon- 
etary penalties (AMPs), quasi-criminal offences (and associated penalties), 
and several other specific measures such as suspension, withdrawal, or can- 
cellation of an emissions allowance. These powers are administered by the 
Ministère de Environnement et de la Lutte contre les changements clima- 
tiques (MELCC). 
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With respect to AMPs and regulatory offences, the Environment Quality 
Act provides a general framework for applying administrative sanctions in 
connection with penal proceedings. Specific penalties and applicable AMPs 
are set out in the cap-and-trade regulation, which contains several financial 
and legal penalties of varying degrees depending on the infraction and se- 
verity of transgressions at issue. The regulation provides for penalties of 
$500-$500,000 and up to eighteen months of imprisonment for an individ- 
ual, or $10,000-$3 million in the case of non-compliance for a corporation.® 
Additionally, financial penalties double in the case of a second offence. 

In some circumstances the minister may suspend, withdraw, or cancel 
any allowance for certain violations.” The minister may also refuse to register 
an emitter for an auction or sale if the emitter provides false or misleading in- 
formation, omits required information, or contravenes a rule of procedure.®* 
In some cases, such as providing false or misleading information, transgres- 
sors risk being guilty of an offence as well as being barred from the market.” 

With respect to meeting emission reduction requirements under the cap, 
if an emitter does not have sufficient allowances by November 1 of the year 
following the end of a compliance period (i.e. in 2015, 2018, and 2021), then 
the entity’s account will be suspended along with a requirement to pay a pen- 
alty of three emissions allowances for each missing allowance.” If after thirty 
days the emitter cannot produce required allowances, the minister will sub- 
tract the owed allowances from the emitter’s next free allowance allocation.” 


ONTARIO 


Enforcement under Ontario’s regime was primarily set out in the legislation 
referenced above, though, compared to Quebec and California, Ontario had 
more specifics at the statute level. Similar to Quebec, enforcement in Ontario 
featured financial and legal penalties of varying degrees depending on the 
infraction and severity of transgression at issue. Under the CCMLCEA, indi- 
viduals convicted of an offence could be liable for fines of $5,000 to $6 million 
and imprisonment for up to a year? Corporations could be liable for fines of 
$25,000 to $10 million.” Once again, such penalties enforced specific prohibi- 
tions in relation to trade such as fraud and market manipulation or providing 
misleading or untrue information.” These also applied with respect to pro- 
hibitions on disclosure” and obstructing administration of the Act.’”° 

In terms of non-compliance with emission reductions obligations under 
the cap, the CCMLCEA imposed a penalty similar to Quebec. If a market 
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participant failed to submit all required allowances by the deadline, the 
Act required additional emission allowances in an amount equal to three 
times the shortfall” and provided authority to issue fines and impose other 
consequences.’ 

Ontario’s enforcement regime also included AMPs by way of the 
Administrative Penalties Regulation,” which provides a list of contraventions 
to which the penalties apply, including failure to follow provisions regard- 
ing the trading of emission allowances or credits, coordinating bidding, or 
perpetuating fraud contrary to the Act; failure to quantify and report the 
amount of greenhouse gas emitted, or to use the appropriate quantification 
methodology, contrary to the Quantification, Reporting and Verification of 
Greenhouse Gas Regulation; failure to register as a mandatory participant 
within the time prescribed under the Cap-and-Trade Program Regulation; 
and failure to provide a reversal report, or the failure of an accredited verifica- 
tion body to provide a verification report, as required pursuant to the Ontario 
Offset Credits Regulation. The AMP regime was underpinned by s 57 of the 
CCMLCEA, which provided general authority for AMPs to be imposed for 
the purposes of ensuring compliance with the Act and to prevent any partici- 
pant from deriving an economic benefit from contravening the Act.*° 

These respective enforcement regimes function in parallel across the en- 
tire linkage to ensure that market actors comply with all applicable rules and 
face significant penalties for failing to do so. Regular compliance reports are 
made publicly available by CARB and the MELCC." 


Ontario Withdrawal from the Linkage 

As a “first order of business” following the June 2018 provincial election,” 
the newly elected premier pulled Ontario out of the linkage by revoking the 
cap-and-trade regulations and suspending all trading on July 3, 2018. Such a 
withdrawal is explicitly contemplated under the Linkage Agreement. Article 
17 states: 


A Party may withdraw from this Agreement by giving written notice 
of intent to withdraw to the other Parties. A Party that intends to 
withdraw from this Agreement shall endeavour to give 12 months 
notice of intent to withdraw to the other Parties. A Party that intends 
to withdraw from this Agreement shall endeavor to match the effec- 
tive date of withdrawal with the end of a compliance period. 
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Notably, Article 17 provides some clarity to California and Quebec as the 
parties remaining in the linkage: 


If a Party withdraws, the Agreement shall remain in force for the 
remaining Parties. 


While this process of withdrawal is prescribed in relatively clear terms 
in the Linkage Agreement, it was not clear in 2018 that Ontario followed the 
process because the government of Ontario had not published documenta- 
tion of its “written notice of intent to withdraw” pursuant to Article 17. It is 
possible that such was provided to California and Quebec; however, no such 
documentation has surfaced in the public domain. Further, it is abundantly 
clear that Ontario did not “endeavour to give 12 months notice of intent to 
withdraw to the other Parties,” nor did it “endeavor to match the effective 
date of withdrawal with the end of a compliance period.” Rather, the with- 
drawal was made without formal notice at all, other than statements made by 
the new premier soon after the provincial election and an apparent refusal by 
Ontario to participate in the sixteenth joint auction. 

The clearest discussion of Ontario’s withdrawal was from California 
when CARB issued the following update in September 2018: 


On July 3, 2018, the Ontario government published a regulation 
(386/18) revoking Ontario’s cap-and-trade regulation (144/16), and 
suspended all Ontario entity CITSS accounts. With Ontario’s de- 
parture from the linked carbon market, California and Québec are 
working together to ensure that the environmental integrity and 
stringency of our cap-and-trade program and market is maintained. 
Our goals are to make certain that the program continues to reduce 
emissions of climate-changing gases as a crucial part of our efforts to 
combat the existential threat of climate change, while also continu- 
ing the smooth operation and integrity of our joint carbon market. 


Please note that all compliance instruments in accounts registered 


in California or Québec are valid for compliance purposes and for 
trading or selling between participants of the two jurisdictions.* 
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This suggests that California acknowledged Ontario’s formal withdrawal 
under the Linkage Agreement, notwithstanding the seeming lack of formal 
notice under Article 17. It may well be the case that California’s interest in the 
success of the linkage and efficacy of the Linkage Agreement has resulted in 
it not wanting to draw attention to the fact that Ontario did not follow the 
terms of the Agreement. 

Meanwhile, Ontario’s withdrawal included legal steps beyond the pro- 
cess set out in the Linkage Agreement. On July 3, 2018, the new Ontario gov- 
ernment filed Ontario Regulation 386/18 (Regulation), which prohibits par- 
ticipants in the cap-and-trade scheme from purchasing, selling, trading, or 
otherwise dealing with emission allowances and credits.** On July 25, 2018, 
the Ontario government introduced Bill 4: The Cap and Trade Cancellation 
Act to formally wind down the Ontario cap-and-trade program. The Act re- 
pealed Ontario’s cap-and-trade legislation® and provided for the “retiring” or 
“cancelling” of cap-and-trade instruments (including those created under the 
Quebec or California systems), the payment of compensation by the govern- 
ment to a select few types of market participants (approximately 250 capped 
participants total), and the barring of any legal recourse against the govern- 
ment.“ The Act does require Ontario to establish GHG reduction targets and 
to prepare a climate change plan,” which was released in November 2018 as 
part of “Preserving and Protecting our Environment for Future Generations: 
A Made-in-Ontario Environment Plan.”* 

In the wake of the relatively sudden and fundamental change in Ontario 
policy and law, it was unclear what value emission credits would hold. Ontario’s 
move generated more legal questions than answers for market participants.* 
As summarized by a commentary from the private bar, “businesses holding 
some $2.8 billion in allowances have no market to offload their purchases, 
and it is unclear what legal remedies are available to these parties or wheth- 
er refunds are forthcoming.”®° Litigation seemed inevitable. One of the first 
suits out of the gate was a case brought by Ecojustice on behalf of several 
environmental groups. It alleged that the Ford government unlawfully failed 
to provide for public consultation on both the Regulation and on the Bill 4: 
Cap and Trade Cancellation Act, as required by the Ontario Environmental 
Bill of Rights (EBR).” In an October 2019 decision, the Ontario Superior Court 
agreed, ruling that the new Ontario government contravened the EBR.” More 
recently, at least one market participant has brought suit against WCI Inc., 
claiming damages flowing from a trading freeze imposed following Ontario's 
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departure.” That litigation is ongoing at the time of publication. Overall, it 
appears market participants have limited legal recourse, particularly given 
the limits placed on compensation by the Cap and Trade Cancellation Act. 
Meanwhile, the remaining market between Quebec and California continues 
to function.* The May 2020 auction was heralded as a success,” though in 
the lead up to that auction, prices dipped below the cap-and-trade program’s 
minimum 2020 price due to the effects of the Covid-19 pandemic.” 


Conclusion 

While this sub-national linkage across the Canada-US border demonstrates 
that much can be accomplished in the absence of federal leadership, it also 
reveals fundamental weaknesses. The respective enforcement regimes of 
California, Quebec and, formerly, Ontario are comprehensive, robust, and, 
with various tools and penalties available, relatively nuanced. High compli- 
ance rates (and, therefore, significant emission reductions) suggest that the 
respective and harmonized enforcement regimes have been effective at en- 
couraging good market behaviour and deterring delinquency. However, the 
recent experience with Ontario’s withdrawal reveals a fundamental weakness 
in the system: easy withdrawal with minimal consequences. Notwithstanding 
the carefully designed and implemented architecture of the linkage in most 
regards, this readily available low-resistance path to leaving the market 
undermines overall market integrity and subverts the otherwise strong en- 
forcement regime. 

As the design and implementation of multi-jurisdictional carbon mar- 
kets evolve, parties and regulated entities would be wise to build in stronger 
withdrawal mechanisms that augment the enforcement regimes by increas- 
ing the difficulty of a jurisdiction departing, thus providing more market 
certainty and reliability for all actors involved. Unfortunately, there may be 
political barriers to doing so, given that a stronger locking in of a jurisdic- 
tion’s commitment to link may deter linking in the first place. Additionally, 
legal barriers such as constitutional dimensions continue to constrain how 
far states and provinces can go with entering international agreements that 
contain binding obligations.” 

Ultimately, the foregoing examination of the linkage’s enforcement and 
withdrawal dimensions demonstrates the limitations of a sub-national led 
approach. While state-province collaboration has provided important mo- 
mentum and action leading to GHG emission reductions, thanks in part to 
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effective enforcement regimes, there is no substitute for federal leadership and 
coordination in both Canada and the US. This does not mean that linkages 
between nation-states would not also be susceptible to parties withdrawing, 
but the ability for nation-states to enter into binding agreements would better 
safeguard against sudden, disruptive withdrawal, and would also lend itself 
to strong enforcement regimes. In the meantime, however, carbon markets 
worldwide will continue to benefit from lessons learned through the ambi- 
tious and laudable actions of sub-national actors. 
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Enforcing Canada’s Federal 
Methane Regulations for the 
Upstream Oil and Gas Industry 


Allan Ingelson' 


Introduction 

Methane (CH ), a potent greenhouse gas (GHG), has a global warming poten- 
tial of more than seventy times that of carbon dioxide (CO,) over a twenty-year 
period.’ Methane is a significant component of natural gas. Environment and 
Climate Change Canada (ECCC) monitors national GHG emissions and has 
reported that the Canadian oil and gas sector was responsible for releasing 25 
percent of the nation’s GHG emissions during the period 1990 to 2012, with 
trends indicating a continuous increase in the volume of methane emissions. 
In 2017, ECCC reported that 44 percent of Canada’s methane emissions were 
from the same industry.* 

In light of Canada’s commitments under the Paris Agreement, on 
June 29, 2016, Prime Minister Justin Trudeau announced that by 2025 the 
federal government would reduce national methane emissions from the oil 
and gas industry to 40-45 percent below the 2012 levels.’ The federal gov- 
ernment has promoted the Pan-Canadian Framework on Clean Growth 
and Climate Change, which is a national plan directed toward reducing 
the effects of climate change, under which more stringent methane emis- 
sion standards have been recommended’ In April 2018, pursuant to sec- 
tion 332(1) of the Canadian Environmental Protection Act,’ ECCC published 
“Regulations Respecting Reduction in the Release of Methane and Certain 
Volatile Organic Compounds (Upstream Oil and Gas Sector),” in Part II of 
the Canada Gazette? These regulations apply to methane emissions from a 
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variety of upstream facilities, such as gathering and transmission pipelines; 
natural gas gathering, boosting, and transmission compression stations; and 
natural gas processing plants. The regulations largely focus on the extraction, 
primary processing, transportation, and storage of hydrocarbons. The 2018 
federal methane regulations that are currently being phased in are designed 
to establish uniform national requirements to further significantly reduce 
methane emissions from upstream offshore and onshore operations. 


The Federal Methane Regulations 

The federal methane regulations are designed to reduce the immediate or 
long-term harmful effects of methane emissions and the associated volatile 
organic compounds (VOCs)." Some of the negative health effects of methane 
emissions are cardiovascular and respiratory morbidity, heart and asthma 
attacks, and premature adult mortality.” In 2020, it was reported that the 
upstream oil and gas industry emitted 34 percent of the nation’s VOCs." The 
regulations focus on reducing methane emissions from the largest and emer- 
ging sources in Canada’s upstream oil and gas industry: equipment leaks, 
venting, and new oil and gas wells.'* ECCC estimates that the regulatory re- 
quirements to further reduce the volume of emissions by prompting the in- 
stallation of new equipment should, by 2025, result in an emissions reduction 
equivalent to 232 million tonnes of CO, by 2035.5 


EQUIPMENT LEAKS 


According to ECCC, oil and gas facility equipment leaks account for 34 per- 
cent of the industry’s emissions.’ In section 2 of the regulations, the term 
“fugitive emissions” refers to natural gas leaks from equipment defined as 
“the emission of hydrocarbon gas from an upstream oil and gas facility in 
an unintentional manner.”” The regulations focus on reducing these emis- 
sions from larger facilities—those that receive more than 60,000 standard 
m? of hydrocarbon gas during a 12-month period. These larger facilities 
are responsible for approximately 75 percent of Canada’s vented emissions.” 
Addressing a smaller number of larger sources of emissions (facilities) reflects 
a high leverage approach. To reduce emissions, section 29 of the regulations 
require operators to carry out leak detection and repair programs as follows: 


Operators of a facility must . . . establish and carry out at the facil- 
ity a) a regulatory leak detection and repair program [LDAR] that 
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satisfies sections 30-33; or b) an alternative leak detection and repair 
program referred to in subsection 35(1) that results in at most the 
same quantity of those fugitive emissions as would result from a reg- 
ulatory program referred to in paragraph a).”° 


As far as the types of LDAR options that are available to facility operators, 
subsection 35(1) of the regulations provide flexibility in regard to the types of 
leak repair programs employed on the condition that the repair provides the 
same required reduction in emissions. 

Section 32 of the regulations provides that, in most cases, a leak must be 
repaired within thirty days of it being detected: 


A leak from an equipment component that is detected, whether as 
a result of an inspection or otherwise, must be repaired a) if the re- 
pair can be carried out while the equipment component is operating, 
within 30 days after the day on which it was detected; and b) in any 
other case, the equipment component must be repaired within the 
period before the end of the next planned shutdown unless that peri- 
od is extended under Section 33.” 


In regard to facility inspections, the regulations provide that: 


An equipment component at an upstream oil and gas facility must 
be inspected . .. on or before the later of May 1, 2020, and the day 
that occurs 60 days after the day on which production at the facility 
first began; and .. . at least 3 times/year and at least 60 days after a 
previous inspection.” 


The regulations mandate three annual inspections.” The types of tech- 
nologies that will be used during inspections, such as infrared cameras, 
sniffers, drones, and satellite systems, are specified in the regulations to avoid 
arguments and disputes that could arise regarding whether there have been 
emissions that exceed the level permitted under the regulations. 

The federal requirements convey the increased emphasis that ECCC is 
placing on operators to take action to prevent, detect, and repair equipment 
methane leaks in a timely manner to further significantly reduce the volume 
of emissions from larger oil and gas facilities. The fact that time periods are 
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specified in the regulations by which operators must complete equipment 
repairs should prompt facility operators to pay closer attention to the cur- 
rent volume of emissions from equipment leaks. In addition to the general 
provisions in the regulations that govern equipment leaks, there are specific 
provisions that apply to different types of equipment. 

It is estimated that 20 percent of methane emissions from the Canadian 
oil and gas industry are from pneumatic device leaks.” A variety of automated 
instruments called pneumatic devices are employed throughout the industry 
that utilize natural gas to pump liquids and for other purposes. Some of these 
devices release methane into the atmosphere. As with other types of oil in- 
dustry equipment, the regulations prescribe operating efficiency standards 
for pneumatic controllers and pumps.” The methane regulations require 
operators to replace certain types of high-bleed pneumatic controllers that 
produce a larger volume of emissions with low bleed or no-bleed controllers 
that will release a smaller volume of emissions than in the past. As with the 
other types of equipment, the repairs and/or equipment replacements must 
be completed within the time period specified in the regulations. As with 
other types of equipment, to provide facility operators with reasonable notice 
to budget for equipment upgrades or purchase new equipment to replace ex- 
isting equipment, the provisions that apply to pneumatic devices are sched- 
uled to come into force in 2023.” 


VENTING 


Venting is a common industry practice that releases methane directly into the 
atmosphere, which accounts for 23 percent of oil and gas industry methane 
emissions.” As natural gas is used to control pressurized equipment, includ- 
ing pumps in multiple industry operations, methane is intentionally released 
from equipment in processing facilities through vents. The regulations are 
designed to reduce by 95 percent the volume of methane that is intentionally 
vented from larger oil and gas facilities. To achieve this objective, section 26 
of the regulations creates an annual venting limit for an upstream oil and 
gas facility to no more than 15,000 m of hydrocarbon gas during a year. 
One exception to the maximum emissions limit in the regulations provides 
flexibility to facility operators and allows them to apply for approval to vent 
methane for safety reasons in exceptional cases, such as to avoid an explosion, 
an emergency depressurization, or a plant maintenance upset at a larger gas 
processing facility.” 
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In non-emergency situations, as an alternative to venting gas, the regula- 
tions require operators to capture and use at least 95 percent of the methane 
in facilities for a beneficial purpose rather than releasing and wasting the gas. 
The regulations stipulate that, at a minimum, 95 percent of the gas must be 
captured and used for one of three beneficial purposes stipulated in the regu- 
lations. Section 5 of the regulations require a minimum equipment operating 
efficiency as follows: “[h]ydrocarbon gas conservation equipment that is used 
at an upstream oil and gas facility must be operated in such a manner that at 
least 95% of the hydrocarbon gas is captured and conserved.”” Section 7 of 
the regulations stipulates that gas must be captured and conserved in one of 
the three following methods: 


(a) used at the facility as fuel in combustion device that releases at 
most 5 percent of the combusted hydrocarbon gas to the atmosphere 
as hydrocarbon gas; 

(b) delivered; or 

(c) injected into an underground geological deposit for a purpose 
other than to dispose of the gas as waste.’ 


In regard to the first option, the regulations specify that no more than 5 
percent of the gas can be released. The second option, “delivered,” refers to 
piping the gas to be sold and used. The third option, subsurface injection (also 
referred to as enhanced recovery), requires natural gas to be reinjected into 
an oil and gas reservoir to avoid the release of methane into the atmosphere. 

Another type of equipment is compressors, which account for ap- 
proximately 9 percent of Canada’s methane emissions. These are mechan- 
ical devices used to increase the pressure in pipelines to move natural gas 
from production sites to consumers.” Different types of compressors emit 
different levels of methane, and the regulations contain special provisions 
that limit the volume of emissions that can be vented from different types of 
compressors.” To reduce the volume of emissions from each type of compres- 
sor, there is a federal requirement that industry operators complete annual 
measurements to ensure that the emission limits stipulated in the regulations 
are satisfied. Section 14(a) requires measurement of gas flow volumes as the 
first step toward further reducing the volume of methane emissions. Section 
16(3) requires operators to take initial and subsequent gas flow measurements 
during specific time periods, as follows: 
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The flow rate must be initially measured on January 1, 2021, if the 
compressor is installed at the facility before January 1, 2020, and the 
365th day after the day on which the compressor was installed at the 
facility in any other case; and subsequently, the period that ends on 
the 365th day after the day on which a previous measurement was 
taken. 


Section 14 provides for optimal equipment performance that takes into 
account the different types of compressors used at different sites, and the 
regulations focus on regular equipment maintenance and efficiency to mini- 
mize the level of emissions.” As with other types of equipment, compressor 
operators are required to conserve or destroy methane to reduce the volume 
of methane in the atmosphere and meet the relevant gas release limits tailored 
to the type of compressor. Corrective action is required if emissions exceed 
the limit applicable to the compressor, which depends on the installation 
date, the type of compressor, and its rated brake power?‘ Timelines of thirty 
days and ninety days are specified in the regulations to complete the required 
work on compressors to reduce methane emissions.” 

Another potential source of methane emissions addressed in the regula- 
tions is hydraulic fracturing (HF) operations and well completions at newly 
drilled oil and gas wells. 


HYDRAULIC FRACTURING AND COMPLETION OF OIL AND GAS 
WELLS 

HF refers to the process used to create cracks or fractures in a rock that allows 
oil and gas to move more freely to the well surface. It is an essential process 
at most shale oil and gas wells today in order for there to be economic hydro- 
carbon production.° However, fluids that contain methane in solution flow 
back to the wellsite surface and can release the gas into the atmosphere if 
not properly managed. Recently, technology has been refined to detect and 
monitor methane releases from oil and gas wells. Employing satellite data, 
atmospheric methane emission trends in North America have been analyzed 
and compared before and after unconventional shale gas development. It has 
been reported that the concentration of fugitive emissions has increased in 
areas with shale oil and gas development.” Compared to conventional wells, 
it is estimated that in some areas HF of shale oil and gas wells can release 40 
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to 60 percent more methane into the atmosphere, where more than 8 to 12 
percent of the methane escapes through equipment leaks and venting.’ 

To prevent methane emissions from new oil and gas wells drilled 
throughout Canada, section 11(2) of the regulations entitled “No Venting,” 
prohibits venting at new well sites and requires combustion/destruction of 
the gas or the capture and use of natural gas for a beneficial purpose. The 
section provides that “hydrocarbon gas associated with flowback at a well... 
must not be vented during flowback but must instead be captured and routed 
to hydrocarbon gas conservation equipment or hydrocarbon gas destruction 
equipment.” The prohibition on venting gas at new oil and gas wells will pre- 
vent an increase in methane emissions from these wells. 

In light of pre-existing provincial standards at the time the federal regu- 
lations were adopted in 2018 in British Columbia and Alberta that limit emis- 
sions from HF of oil and gas wells, section 13 of the federal regulations entitled 
“Non-application—British Columbia and Alberta” provides: 


Sections 11 and 12 do not apply in respect of an upstream oil and gas 
facility that is located in 

(a) British Columbia, if the facility is subject to the requirements 
with respect to well completion involving hydraulic fracturing that 
are set out in the guideline entitled Flaring and Venting Reduction 
Guideline, published by the Oil and Gas Commission of British Co- 
lumbia in June 2016; and 

(b) Alberta, if the facility is subject to the requirements with respect 
to well completion involving hydraulic fracturing that are set out in 
the directive entitled Directive 060: Upstream Petroleum Industry 
Flaring, Incinerating, and Venting, published by the Alberta Energy 
Regulator on March 22, 2016.9 


Section 13 of the regulations provides that operators which satisfy the 
existing provincial requirements in British Columbia‘ and Alberta,” do not 
have to comply with the new federal standards in the regulations as well, as 
the federal government concluded that the 2016 provincial requirements that 
apply to emissions from HF and completion of new wells were adequate. 

In 2018 and 2019, the Alberta Energy Regulator revised Directive 060: 
Upstream Petroleum Industry Flaring, Incinerating, and Venting® and created 
Directives 084* and 017,* which further contribute to the province’s ongoing 


25 | Enforcing Canada’s Federal Methane Regulations 399 


efforts to create provincial emissions reduction requirements that better align 
with the 2018 federal regulations. 

Since then, the federal government has provided broader equiva- 
lency agreements for the regulations in Alberta, British Columbia, and 
Saskatchewan.*° 


Enforcement 

There is no reported decision on a completed enforcement action under the 
federal regulations adopted in 2018.7 In the United States, in 2012, the first 
emissions reduction rules were released and then in 2016, “Oil and Natural 
Gas Sector—New Source Performance Standards” were developed by the US 
Environmental Protection Agency (EPA) and adopted to reduce oil and gas 
industry emissions further.** However, in responding to the former President 
Donald Trump’s goals to reduce the number of federal regulations and regula- 
tory actions that may burden domestic energy production and development, 
in 2017 the US Bureau of Land Management rescinded its rule “Oil and Gas: 
Hydraulic Fracturing on Federal and Indian Lands,” and in 2018 the EPA 
changed its emissions reduction requirements.” 

The first enforcement action initiated during the Obama administration 
was taken against a natural gas gathering, transportation, and processing 
company for venting excess emissions. The action was settled in April 2018." 
Pursuant to section 113(b) of the Clean Air Act (CAA)® and Pennsylvania 
Air Pollution Control Act, the US Department of Justice, EPA, and the 
Pennsylvania Department of Environmental Protection filed a complaint 
against MarkWest Liberty Midstream & Resources, LLC, and Ohio Gathering 
Company, LLC (collectively MarkWest), for contravening the “Prevention 
of Significant Deterioration” provisions,+ and the “Non-Attainment New 
Source Review” provisions,” due to venting excess emissions in Pennsylvania 
and Ohio. In addition to being charged for releasing excess emissions from 
its facilities, the MarkWest was charged for failing to secure the required 
permits and the failure to maintain records for its stand-alone facilities and 
compressor stations. The defendant expressly denied any liability for contra- 
vening the emissions limits.” Federal and state regulators sought injunctive 
relief and civil penalties.* 

According to Christopher Rimkus, managing counsel for MarkWest, 
workers had arrived at a site to carry out routine pipeline maintenance.” The 
maintenance activities were performed daily, weekly, or monthly to avoid the 
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buildup of condensate in gas gathering and transmission pipelines. The oper- 
ations required venting gas to reduce any pressure in the pipeline before site 
maintenance activities could proceed. The federal government agents arrived 
at the site for inspection at approximately 8 a.m.; they halted routine main- 
tenance activities, began questioning the workers, and collected samples. The 
agents finished the site inspection and made requests for production of docu- 
ments. However, no additional action was taken by the federal agents at that 
time.® The managing counsel noted that after the execution of the federal 
search warrant, it became clear to him that “the search warrant was based in 
large part on a number of misconceptions.” Specifically, the operations “were 
not occurring in secret” as they “were routinely scheduled,” and the activities 
in question “did not vent the larger volume of the entire pipeline segment to 
the atmosphere—but a much smaller amount when inserting or retrieving a 
tool.”* The managing counsel also noted that: 


Employees capture any natural gas liquids (NGLs) or other liquids 
that may be in the barrel in a storage vessel and do not release them 
to the ground. The public was categorically not at risk from the op- 
erations and no evidence has ever been presented to substantiate any 
claim to the contrary. Worker safety is protected during the opera- 
tions as the studies conducted pre-search warrant attest to.” 


The action taken by the federal and state regulators was framed as an “Air 
Pollution Emergency Claim” pursuant to section 303 of the CAA. Counsel for 
the defendant reported that the basis for the search warrant and prelimin- 
ary discussions with both the Department of Justice and the EPA focused on 
protecting industry workers and public health. He notes that “previous and 
subsequent scientific studies demonstrate there was no imminent and sub- 
stantial danger to workers or public,” and that the “EPA, state regulators and 
industry have traditionally been under the impression that emissions from 
the operations in question were de minimis.” ‘4 

After the site inspection and the review of its operations, the corporate 
defendant “identified a small subset of its sites (less than 10%) where emis- 
sions might have been above Pennsylvania state de minimis permitting 
thresholds.”® The managing counsel also noted that there was no motivation 
or benefit for the company not to acquire the relevant permits, as they were 
easily obtainable either for minor sources of emissions or under other criteria. 
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Furthermore, operational design changes are easy and inexpensive to make 
so that the emissions fall below “de minimis” levels.® In addition, the defend- 
ant operator had previously investigated and evaluated new technologies for 
sampling and estimating the level of VOCs in emissions from its operations 
and had previously undertaken design enhancements that substantially re- 
duced methane, VOCs, and methane emissions from its compressor stations 
and stand-alone facilities in Pennsylvania and Ohio.” 

Notwithstanding the above practices and a denial of liability, the com- 
pany settled the enforcement action before trial.** In the US Consent Decree, 
both the defendant operator and governments acknowledged that “the settle- 
ment agreement was negotiated in good faith to avoid further litigation and 
that it is fair, reasonable, and in the public interest.” The settlement provides 
for payment of a US $610,000 civil penalty and completion of three supple- 
mental community environmental improvement projects costing the oper- 
ator a minimum of US$2 million, designed to reduce emissions from oil and 
gas facilities? 

As part of what we refer to as a creative sentence in Canada, the 2018 
settlement agreement required the operator to install air pollution control 
equipment at more than three hundred facilities to reduce emissions further 
and improve air quality in Pennsylvania and Ohio.” The EPA estimates that 
the new emissions controls will result in a reduction of 706 tons per year 
of VOCs and decrease annual emissions by 91.5 percent from the company’s 
natural gas gathering system.” Under the settlement agreement, the oper- 
ator must also install and operate ambient air monitoring stations near two 
compressor stations. The information collected from the monitoring stations 
about the nature and volume of emissions from the company’s operations 
must be shared with the general public. Furthermore, the operator must 
make available and share with other industry operators its innovative tech- 
nologies developed to reduce emissions and allow other operators to use 
through licences on a royalty-free basis, these technologies to further reduce 
emissions.” 

In light of the federal methane reduction regulations, could an enforce- 
ment action that poses similar issues arise in Canada? I submit yes, as section 1 
of the Canadian regulations indicate that, as in the United States, they are de- 
signed to prevent environmental deterioration from methane emissions and 
the associated VOCs and to protect the health and safety of Canadians. The 
Consent Decree/settlement agreement in the MarkWest enforcement action 
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is 104 pages long.# Canadian counsel may find it is useful to consider the 
issues that arose in the US enforcement action and how they were resolved. 
The following fourteen actions provide some examples of those that the US 
corporate defendant agreed to take to reduce the possibility that it and other 
industry operators would contravene the US methane emissions regulations: 

1. To ensure the defendant’s managers, employees, and contractors are 
aware of the enforcement action to reduce the potential for releasing excess 
emissions in the future, the defendant must provide a copy of the settlement 
agreement to all of its officers and managers to ensure that employees and con- 
tractors whose responsibilities may include compliance with the agreement 
are made aware of the terms of the agreement and the defendant company 
must place an electronic version of the agreement in a section of its internal 
website related to environmental matters. The company is clearly responsible 
for ensuring that all employees and contractors that perform any future work 
carry out that work in compliance with the terms of the agreement; 

2. The agreement specifies the type of emissions reduction technology 
that must be used at compressor stations and the minimum efficiency (98 
percent) that must be achieved to destroy and reduce emissions; 

3. A date is specified in the settlement agreement by which the defendant 
operator must implement the specified emissions reduction program;7 

4. For the purpose of complying with the agreement, the defendant com- 
pany is obligated to calculate the mass of the VOC emissions; 

5. In regard to improving the containment of liquids at compressor sta- 
tions and facilities to prevent emissions, new facilities that are built must in- 
corporate liquid containers with grounded steel receptacles that are covered 
at all times when not in use;7? 

6. The financial penalty is shared between the federal and state govern- 
ments with 80 percent to the federal government and 20 percent to the state 
government, with interest payable on any amount that is past due at a rate 
specified in the agreement;*° 

7. The financial penalty is not tax-deductible;* 

8. The settlement agreement prohibits the defendant from using the re- 
duced emissions from projects completed under the creative sentence, for 
clean development emissions reductions that include emissions offsets and 
obtaining, trading, or selling any emission reduction credits; 

9. In regard to the sale or transfer of its facilities, the agreement pro- 
vides that the obligations are binding on the successors or assignees of the 
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company,” and that the company must provide written notification to a suc- 
cessor or assignee and the government(s) of the existence of the agreement 
before the closing of the sale or transfer;*# 

10. The defendant must condition any sale or transfer of ownership or 
operation “of any Covered Facilities upon the execution by the Third Party of 
a modification” to the agreement “to make the terms and conditions of [the 
agreement] related to the ownership or operation of the transferred Covered 
Facilities applicable to the Third Party”;*s 

11. The defendant must spend a minimum of US¢$2 million to implement 
the projects to reduce emissions under the creative sentence,** and the pro- 
jects must not be the ones that the defendant was planning or intending to 
build, carry out, or implement other than for the purpose of settling the en- 
forcement action;*” 

12. The company must share with other industry operators the lessons 
learned from the enforcement action by posting information on its website 
and offering educational presentations that include hosting four demonstra- 
tion or training sessions per year during a three-year period; 

13. In regard to transferring the proven innovative emissions control 
technology that the defendant developed, it must provide, on a royalty-free 
basis, licences to other operators to use its proprietary design proven to de- 
crease liquid accumulation and emissions. To promote rapid adoption and 
use of the innovative technology by other operators, the defendant must make 
available on a website that is publicly accessible no later than six months af- 
ter the effective date of the agreement, a royalty-free licence and information 
on the design of the technology. The defendant must make its technical staff 
available in person at every educational session to demonstrate the installa- 
tion and adoption of the VOC emissions reduction technology. The defend- 
ant must create comprehensive educational materials on the installation and 
maintenance of the technology to reduce emissions;** 

14. Regarding ambient air quality monitoring of emissions from com- 
pressors, the defendant must install and operate, for a minimum of 720 days, 
one meteorological station and two air sampling stations to sample and ana- 
lyze the level of total VOCs and reduced sulphur compounds. The defendant 
must submit, by 120 days from the effective date of the agreement, an ambient 
air monitoring plan to the EPA for approval. The defendant must follow the 
approved monitoring plan and submit quarterly information reports and an- 
nual reports to the EPA.* 
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In addition to the actions required under the settlement agreement, 
three specific practices that could be taken to protect workers from emissions 
include: 


1. Incorporating standard operating procedures into training ma- 
terials that include protocols for response to alarms; 


2. Laminated job safety checklists for each site; and 


3. Respiratory protection for changing filters at compressor sta- 
tions.”° 


Conclusion 

The Canadian federal methane regulations should further reduce the volume 
of methane that is released from equipment leaks and venting at facilities and 
new oil and gas wells. Starting on January 1, 2020, facility operators have im- 
plemented LDAR programs. The regulations require the implementation of 
LDAR programs within a specified time period at facilities along with three 
annual equipment inspections. Some provisions in the regulations were to be 
phased in during the five years following the regulations coming into effect 
in order to allow facility operators to budget for equipment upgrades and re- 
placement. The regulations create a cap on the volume of emissions that can 
be vented from facilities. There is a maximum venting limit from larger oil 
and gas facilities of 250 m’ of methane per month or a cumulative annual total 
of 3,000 m3. ECCC now has the technical capability to detect and measure the 
volume of emissions from facilities to enforce new venting limits. To comply 
with the venting limits, operators have two basic options. The preferred op- 
tion is to capture and use otherwise wasted methane for beneficial purposes, 
such as facility heating or generating electricity. A second, less desirable op- 
tion, is a more efficient combustion (flaring) of natural gas, which results in a 
smaller volume of emissions than venting. The regulations prohibit venting at 
new oil and gas wells and require gas capture.” The regulations indicate that 
the current Alberta, British Columbia, and Saskatchewan provincial require- 
ments are equivalent. Therefore, operators that satisfy the provincial stan- 
dards in those provinces do not have to satisfy the federal emissions reduc- 
tion standards as well. However, in other provinces such as Manitoba, where 
new oil and gas wells are being drilled and hydraulically fractured, operators 
must satisfy the federal requirements. As there are no reported Canadian 
prosecutions to date under the federal methane regulations that have gone to 


25 | Enforcing Canada’s Federal Methane Regulations 405 


trial and been settled, the MarkWest enforcement action provides examples 
of the types of issues that arose in an earlier methane emissions enforcement 
action and the significant financial consequences for the US pipeline operator 
that failed to comply with similar US federal regulations. Should a similar 
enforcement action be taken in Canada in the future, the US MarkWest case 
provides examples of the conditions agreed to by the corporate defendant and 
prosecutors in the United States that could also arise in Canada. 
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Regulation and Enforcement of Oil 
Sands Emissions 


Alastair R. Lucas’ and Diego Almeida? 


The Oil Sands 


Oil sands activity is a major source of Canadian greenhouse gas (GHG) emis- 
sions, accounting for 12 percent of Canadian emissions? These emissions have 
increased from 15 Mt in 1990 to 84 in 2018,* and remain significant’ Though 
the oil sands sector is centred in Alberta, it has national significance, com- 
prising 97 percent of Canadian oil reserves that overall rank third globally.‘ 
There is little doubt that hydrocarbons, particularly oil, are a key element of 
the Canadian national economy, 


A Provincial Field 

Though the 2018 federal climate change initiatives reviewed below are signifi- 
cant for oil sands GHG emissions reduction, it is the provinces, particularly 
Alberta, that will continue to be key oil sands emissions regulators. This is 
a consequence of provincial constitutional jurisdiction over property and 
civil rights,* management and sale of public lands, and conservation and 
management of non-renewable natural resources” within a province. A sig- 
nificant part of the oil sands picture extends beyond Alberta, including the 
sale of oil sands raw and upgraded bitumen in national and international 
markets.” This is a matter primarily within federal trade and commerce juris- 
diction. Pipelines to marine terminals that permit oil sands crude to reach 
international markets beyond North America are primarily within federal 
jurisdiction.” Impacts of these pipelines on First Nations is also a federal 
responsibility." There is federal jurisdiction over marine tanker traffic under 
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the Sea Coast and Inland Fisheries power. In 2018, several provinces judi- 
cially challenged federal jurisdiction to enact a national carbon tax, arguing 
that the federal taxation power is insufficient support and that this cannot be 
characterized as a matter of national concern within the “peace, order and 
good government” power.” The Ontario and Saskatchewan reference case 
challenges of the federal Greenhouse Gas Pollution Pricing Act (GGPPA) re- 
jected by divided provincial appeal courts, was heard by the Supreme Court 
of Canada (SCC) on August 2020." A similar challenge by Alberta was upheld 
by the Alberta Court of Appeal.” An SCC majority decided that the GGPPA 
can be characterized as addressing a national concern.” 


Alberta Regulation and Enforcement 

Alberta has a full suite of climate change legislation. This began almost two 
decades ago with the Climate Change and Emissions Management Act’? and 
the Specified Gas Emitters Regulation.” The system was one of intensity-based 
emissions targets for large industrial emitters. Compliance alternatives were 
1) investment to achieve compliance, 2) tendering purchased emissions cred- 
its, or 3) paying $15 per ton into a climate fund. The latter was overwhelmingly 
the preferred option. Though this was general legislation, the major impact 
was felt by the oil and gas sector—particularly the oil sands. As overall emis- 
sions increased, fuelled by oil sands expansion, the lack of a hard emissions 
cap was heavily criticized.” 


CARBON CAPTURE AND STORAGE 


This led to provincial government review with a focus on mitigation, par- 
ticularly carbon capture and storage. The showcase was an industry-gov- 
ernment pilot carbon-capture-and-storage (CCS) program, including the 
Shell-led Quest Project designed to sequester approximately 35 percent of CO, 
emissions from the Scotford upgrader.” Provincial grant funding for CCS is 
authorized under the Carbon Capture and Storage Funding Act. There has 
also been considerable industry-government work to reduce emissions in oil 
sands mining and processing, including management of tailings, an import- 
ant GHG emission source.” 

Under the Notley government in 2015, a panel review recommended 
an emissions management approach that centred on carbon pricing.” 
Concerning oil sands emissions, the panel said: 


412 ENVIRONMENT IN THE COURTROOM II 


As a panel, we developed the following defining principles for the 
application of our proposed carbon pricing model to oil sands: 


1. Greenhouse gas policy for oil sands must enable and re- 
ward innovation. 

2. Greenhouse gas policy must recognize the trade exposure 
of the oil sands sector and design must prevent emissions 
leakage. 

3. Greenhouse gas policy for oil sands must consider the 
current state of the industry and the long-run implications 
of policy choices today on economic activity within the 
province. 

4. Greenhouse gas policy for oil sands must reward best-in- 
class emissions-intensity performance, regardless of the un- 
derlying factors which contribute to that performance. 

5. Complementary policies should promote innovation and 
new technology development and deployment in Alberta to 
both lower emissions and lower production costs to main- 
tain a globally carbon competitive oil sector in Alberta.” 


The result was a carbon tax; along with a 100 Mt cap on overall oil sands 
GHG emissions, which in 2017 were 70 Mt.” 

There has also been an attempt to address concerns of First Nations in 
the oil sands area, in part through the creation of the provincial Aboriginal 
Consultation Office.” Much of the focus here has been not on emissions re- 
duction but on direct environmental and social impacts of oil sands projects. 
An example is the Fort Mackay First Nation’s challenge to the Dover oil sands 
project located adjacent to the First Nation’s Moose Lake Reserve. After ob- 
taining Alberta Court of Appeal leave for its appeal of the Alberta Energy 
Regulator (AER)’s approval,” the First Nation reached an agreement with the 
proponent Brion Energy,” resulting in a community benefits package that 
included training, employment opportunities, and community services. 
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REGULATION OF GREENHOUSE GAS EMISSIONS BY THE 
ALBERTA ENERGY REGULATOR AND ALBERTA ENVIRONMENT 
AND PARKS 


Alberta Energy Regulator Oil Sands Facility Approvals 

As noted, most of the oil sands operators complied with the Climate Change 
and Emissions Management Act by paying $15 per ton of emissions. The AER 
and its predecessors, the Alberta Energy and Utilities Board (AEUB) and the 
Energy Resources Conservation Board (ERCB), resisted arguments by inter- 
venors in facility approval proceedings that GHG emissions limits should be 
imposed as conditions of regulatory approvals. Its reasons for the decision 
provided no basis for approval conditions and did not address enforcement. 
In the 2004 TrueNorth Oil Sands Plant and Cogeneration application, for ex- 
ample, the applicant simply submitted that it was “committed to using leading 
technologies to minimize GHG emissions, including a low temperature ex- 
traction process, thickened tailings, heat recovery from process water, and co- 
generation of electricity.” The complete AEUB reasons section on GHGs was: 


The Board endorses TrueNorth’s commitment to using leading tech- 
nologies to minimize GHG emissions. The Board believes that the 
issue of GHGs is best dealt with through initiatives and policies at 
the federal and provincial levels. The Board recommends that Alber- 
ta continue to implement measures that would achieve continuous 
improvement in emissions per unit of product.” 


The board was even more laconic in its reason for approving a Petro-Canada 
upgrader application in 2009: 


The Board is satisfied that [the applicant] will design the facility to be 
carbon capture ready and will implement measures to reduce GHGs 
and maximize energy efficiency. The Board notes that [Alberta En- 
vironment] is the responsible authority for GHG emissions manage- 
ment through the Climate Change and Emissions Management Act.” 


The Joint AEUB/Canadian Environmental Assessment Agency Panel re- 


viewing the Imperial Oil Kearl oil sands project application addressed GHG 
emissions by “support[ing] Alberta developing appropriate [Environmental 
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Protection and Enhancement Act] approval requirements to address [various 
air emissions control and monitoring matters including], GHG emission in- 
tensity targets.”*4 In a judicial review of the decision brought by the Pembina 
Institute, the Federal Court set the decision aside and sent the matter back to 
the Joint Panel. A major reason for the court’s decision was the panel’s fail- 
ure to provide any rationale for its conclusion that GHG emissions from the 
project would be insignificant. Subsequently, the panel re-reviewed the GHG 
issue and reached the same conclusion, stating that it had to give Alberta’s 
per-barrel intensity target approach “considerable weight.™ It concluded that 
“there was very little evidence [that project GHG emissions] will result in sig- 
nificant environmental effects.” On this basis, the federal government fast 
tracked re-approval, issuing a new Fisheries Act authorization.’ 


Alberta Energy Regulator Methane Initiative 


When the government of Alberta announced its Climate Leadership Plan 
in 2015, the AER was directed to develop requirements to reduce methane 
emissions from upstream oil and gas operations by 45 percent below 2014 lev- 
els by 2025. The AER constituted multi-stakeholder groups in collaboration 
with the Clean Air Strategic Alliance (CASA) which included representa- 
tives from industry, non-governmental organizations (NGOs), and research 
bodies that provided input in this process. Specific requirements were de- 
veloped and implemented through amendments to Directive 060: Upstream 
Petroleum Industry Flaring, Incinerating, and Venting,*° and Directive 017: 
Measurement Requirements for Oil and Gas Operations.” 

Directive 060 was originally based on CASA recommendations de- 
veloped following AER stakeholder consultations. Subsequently, a CASA- 
coordinated study produced a revision of Directive 060 in 2006. The 2018 
directive update that created more stringent standards is based on the review, 
public consultation, and extension of these earlier initiatives, including adop- 
tion of the previously developed methodology.” In May 2020, the federal and 
Alberta governments announced a methane emissions equivalency agree- 
ment* under which the Alberta methane regulations will operate in place of 
federal regulations.*4 


Alberta Energy Regulator Oil Sands Tailings Requirements 


The AER has established requirements for tailings management that include 
progressive reclamation, environmental effects assessment, and regular 
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inspections and audits. This will limit the extent of liquid tailings ponds 
that produce greater quantities of GHG emissions than dry tailings. 


THE ALBERTA CLIMATE LEADERSHIP PLAN AND IMPLEMENTING 

LEGISLATION: ALBERTA ENVIRONMENT AND PARKS 

Alberta’s 2015 Climate Leadership Plan** was the blueprint for a new system 
of GHG emission regulation that emphasizes carbon pricing. In part, it builds 
on the original Climate Change and Emissions Management Act/Specified 
Gas Emitters Regulation emissions intensity regime, replacing this with the 
Carbon Competitiveness Incentive Regulation (CCIR).” However, it moved 
beyond the emissions intensity approach by establishing a carbon price for 
GHG emissions,** specifying an overall oil sands GHG emissions cap, and 
reducing methane emissions by 45 percent by 2025. Broader objectives include 
phasing out coal generated emissions by 2030 and developing more renewable 
energy.” 

Implementation is through replacement of the Specified Gas Emitters 
Regulation, which created emissions intensity limits for particular facilities, 
including oil sands facilities, and a compliance system involving emissions 
credits, offsets, and fund payments. The CCIR” is described as an out- 
put-based allocation. According to the Alberta government, 


An oil sands specific output-based allocation approach will replace 
the current approach. A $30/tonne carbon price will be applied to oil 
sands facilities based on results already achieved by high performing 
facilities—to drive towards reduced emissions and carbon competi- 
tiveness, rather than rewarding past intensity levels. 


A legislated emissions limit on the oil sands of a maximum of 100 
MT in any year with provisions for cogeneration and new upgrad- 
ing capacity. This limit will help drive technological progress and 
ensures Alberta’s operators have the necessary time to develop and 
implement new technology. .. .”* 


As noted in the 2016-2017 Climate Leadership Plan Progress Report, the 


oil sands sector accounted for approximately one-quarter of Alberta’s annual 
emissions, emitting 68.6 Mt in 2015. To put this into perspective, the amount 
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of emissions from oil sands activities is higher than the total amount of emis- 
sions produced by British Columbia.” 

The Climate Leadership Plan was abandoned by the Kenney government 
in 2019. This included repeal of the general provincial carbon tax statute, 
the Climate Leadership Act. A new Technology Innovation and Emissions 
Reduction (TIER) System replaced the Carbon Competitive Incentive 
Regulation5>* These requirements apply to oil sands (and other) facilities that 
emitted 100,000 tonnes or more of GHGs in 2016 or any subsequent year. 
Benchmarking is facility specific, based on past performance not on best-in- 
class factors. Emissions must be reduced by 10 percent below benchmarks 
in 2020, with 1 percent reductions in subsequent years. Compliance options 
include direct emissions reduction, excess credits from compliant facilities, 
and payments into a TIER fund. 


OIL SANDS EMISSIONS LIMIT ACT 


The Oil Sands Emissions Limit Act® caps oil sands GHG emissions at a com- 
bined 100 Mt in any year. In 2017, combined emissions were approximately 
70 Mt. 

Oil sands emissions under the 100 Mt cap will be monitored. The meth- 
odology and formula for allocation of this cap space will be developed and 
presumably promulgated as regulations under the Oil Sands Emissions Limit 
Act. Meanwhile, GHG emissions from oil sands have been increasing at a 
consistent rate. Questions remain about the specific implications of the cap.°° 
These include: how will emitters share the cap? Will these shares be assign- 
able? How will the cap share of new emitters be determined? Will the 100 Mt 
limit be adjusted over time? 


ALBERTA ENFORCEMENT AND COMPLIANCE 


Enforcement of oil sands GHG emissions requirements and limits is carried 
out by the Alberta Environment and Parks under the TIER System” under 
a generic enforcement and compliance approach. The AER, which regulates 
methane emissions, relies on reporting requirements and on administrative 
monetary penalties under the Administrative Penalty Regulation.* 

The AER has an Integrated Compliance Assurance Framework” that out- 
lines a principled approach with an operational focus on investigation, veri- 
fying compliance, and enforcement. A list of relevant factors includes com- 
plaints, emergencies, operational history, potential adverse effects, and unique 


26 | Regulation and Enforcement of Oil Sands Emissions 417 


circumstances. Tools include notices of noncompliance, warnings, adminis- 
trative orders, fees, administrative penalties, and prosecution. A Compliance 
Dashboard provides updated information on enforcement activities. 

On the industry side, Canada’s Oil Sands Innovation Alliance (COSIA) 
includes GHG programs to improve measurement, monitoring, and verifica- 
tion, and development and improvement of various technologies to reduce 
GHG emissions. 


Federal Role 

The federal GGPPA™ sets baseline carbon prices and provides that it will apply 
in default to provinces that fail to enact equivalent carbon-pricing legislation. 
Saskatchewan and Ontario refused to comply and advocated for other prov- 
inces to refuse the application of this carbon tax.” In August 2018, Alberta 
also announced that it was “pulling out of the federal scheme,” citing alleged 
federal failure to take environmental and First Nations consultation action 
sufficient to support federal approval of the Trans Mountain oil sands pipe- 
line expansion project from Alberta to the British Columbia coast. Another 
federal regulatory measure to limit emissions is the 2018 methane reduction 
regulations under the Canadian Environmental Protection Act. 

On another front, the North American Commission for Environmental 
Cooperation (CEC) accepted a citizen complaint concerning oil sands tailings 
ponds under the North American Agreement on Environmental Cooperation.® 
The allegation is that Canada “failed to effectively enforce” provisions of 
the federal Fisheries Act” concerning hydrocarbon leaching into fish habitat 
from oil sands tailings ponds.** An investigation was carried out and a fac- 
tual record prepared by the CEC secretariat.® The factual record itself states 
that it “draws no conclusions regarding Canada’s alleged failures to effectively 
enforce its environmental law, nor does it draw conclusions regarding the ef- 
fectiveness of Canada’s enforcement efforts.” 7° 


FEDERAL-PROVINCIAL NEGOTIATIONS TO 2020 


Federal-provincial negotiations concerning “equivalency agreements” under 
section 10 of the Canadian Environmental Protection Act to provide for 
equivalent provincial laws to operate in place of federal GGPPA carbon levy 
requirements continued from 2018 into 20207" Meanwhile, the provincial 
constitutional challenges to the GGPPA eventually led to the SCC issuing a 
reference decision of their own.” In this decision, the SCC Majority found 
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that the GGPPA is constitutional and intra vires Parliament on the basis of the 
national concern doctrine. 


Conclusion 

Oil sands activity remains a significant and increasing source of Canadian 
and global GHG emissions. Though these emissions are subject to both fed- 
eral and provincial regulation, Alberta continues to be the dominant regu- 
lator. Provincial requirements include a $30 per tonne carbon price and an 
overall oil sands emissions cap administered by Alberta Environment and 
Parks. These measures raise questions and uncertainties as implementation 
continues. There have also been initiatives by the AER to tighten oil sands 
methane release requirements and to shift toward the deposit of dry tailings. 
Though the AER considers the impacts of GHG emissions in assessing new 
oil sands project applications, it has essentially relied on emissions limits 
under the general Alberta GHG emissions legislation that is now centred on 
the TIER system and the oil sands emissions cap. 

Federal authority is exercised in oil sands project assessment through the 
Fisheries Act. More recently, the GGPPA aims at driving down GHG emis- 
sions from large emitters. This Act was conceived as a national backstop on 
carbon pricing, with provinces acting as primary regulators under equivalent 
legislation. After years of court challenges, in 2021, the SCC confirmed the 
validity of this approach. 
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Reducing Greenhouse Gas 
Emissions from Canadian 
Agriculture 


Jamie Benidickson' 


Introduction: Agriculture and Global Climate Law 
“To ensure that food production is not threatened” would not be widely 
recognized as one of three explicit considerations applicable to the United 
Nations Framework Convention on Climate Change (UNFCCC)’s over-arch- 
ing climate objective of “stabilization of greenhouse gas concentrations . . .”* 
Equally noteworthy is recognition in the 2015 Paris Agreement of “the fun- 
damental priority of safeguarding food security and ending hunger, and the 
particular vulnerabilities of food production systems to . . . climate change.” 
Combining concerns for mitigation and adaptation, the Paris Agreement re- 
fers specifically to “[i]ncreasing the ability to adapt to the adverse impacts of 
climate change and foster climate resilience and low greenhouse gas emis- 
sions development, in a manner that does not threaten food production.” 
More generally, policymakers have been advised of three global limits: 
“the quantity of food that can be produced under a given climate; the quan- 
tity needed by a growing and changing population; and the effect of food pro- 
duction on the climate.”* While we can, therefore, assume that global climate 
law encompasses agriculture, it is noteworthy that the activity mentioned is 
food production rather than agriculture. Noting the tendency to focus on 
adaptation and resilience, this chapter seeks to highlight opportunities and 
challenges associated with mitigation > 
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Delineating the Scope of the Agriculture Sector for 
Climate Change 
On the assumption that you cannot confidently regulate what you cannot 
define, it is worth asking about the relative scope of food production and 
agriculture. A recent analysis explains that greenhouse gas (GHG) emissions 
attributed to agriculture for purposes of the UNFCCC instruments originate 
from a range of sources—some but not all involving land-use, and some in- 
volving CO, as well as other gases, notably methane and nitrous oxide. These 
sources were not being treated in “an integrated, sector-specific way,” with the 
consequence that the Intergovernmental Panel on Climate Change (IPCC) 
eventually formulated the AFOLU (agriculture, forestry and other land uses) 
category to address inconsistencies and double counting.® 

Challenges of categorization also arise within domestic frameworks. 
Agriculture and Agri-Food Canada (AAFC), for example, notes that its agri- 
cultural GHG indicator: “does not attempt to capture carbon dioxide emis- 
sions from fossil fuel consumption by farm machinery, as these emissions 
are typically reported by the manufacturing and transportation sectors.” For 
its part, the House of Commons Standing Committee on Environment and 
Sustainable Development advances a wide-ranging recommendation for the 
reduction of GHG emissions from “Canada’s forestry, agricultural, and waste 
sectors.”* For the purposes of the federal Greenhouse Gas Pollution Pricing 
Act (GGPPA), agriculture is equated with “farming,” the latter defined to in- 
clude “tillage of the soil, livestock raising or exhibiting, maintaining of horses 
for racing, raising of poultry, fur farming, dairy farming, fruit growing and 
the keeping of bees, but does not include an office or employment under a 
person engaged in the business of farming.”® 

A description of agricultural processes, to inventory highlights, may in- 
volve land preparation, seed planting, nutrient application, pest management, 
irrigation, harvesting or collection, storage and delivery. If delivered for 
processing or as an ingredient, agricultural produce will then be processed, 
packaged, and distributed to retail, commercial, or industrial consumers. 
The continuing storyline at the household level includes purchase, transport, 
preparation, consumption, and waste. Appropriate modifications would pro- 
duce a livestock narrative. 

This approach to agriculture extends its scope significantly beyond ac- 
tivities on the farm. The Food and Agricultural Organization (FAO) adopted 
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this broader approach in its formulation of climate smart agriculture. Climate 
smart agriculture might involve on-farm activity, including land-manage- 
ment practices, food-processing arrangements, retail distribution processes, 
and consumption.” The agriculture and agri-food system, as understood by 
AAFC is also multi-dimensional: “a complex and integrated supply chain that 
includes input and service suppliers, primary producers, food and beverage 
processors, food retailers and wholesalers, and foodservice providers.” ” 

Climate smart agriculture has gained some traction in Canada and is 
of interest in achieving “agriculture that sustainably increases productivity, 
resilience (adaptation), reduces/ removes GHGs (mitigation), and enhances 
achievement of national food security and development goals.” 

The extent to which mitigation initiatives in agriculture merit attention 
depends ultimately on their potential to make a difference. With 36 million 
hectares of active cropland, Canada was ranked seventh by arable land sur- 
face in the years 1961-2019 after the USSR, the United States, India, Russia, 
Mainland China, and Brazil. The size of Canadian farming operations var- 
ies, but if a successful initiative to reduce GHG emissions on one not-neces- 
sarily-large farm might be replicated across 200,000 other Canadian farms 
of similar size, a difference could be made. Regrettably, it is not quite so 
straightforward. 

Scale and its relation to adaptation was addressed in the Working Group 
II (WGII) contribution to the Fifth IPCC Assessment Report: “adaptations 
can occur at a range of scales from field to policy.”™ WGII further observed: 
“effective adaptation will often require changes in institutional arrangements 
and policies to strengthen the conditions favorable for effective adaptation 
including investment in new technologies, infrastructure, information and 
engagement processes.” Also noteworthy is a reference to “the sector-specif- 
ic nature of many adaptations.” Similar considerations apply to mitigation. 


Greenhouse Gas Emissions from Agriculture 

As much as 29 percent of global GHG emissions can be attributed to “food 
systems.” Setting aside divergent understandings of food systems and agri- 
cultural sectors, let alone the challenge of orderly reconciliation, it is possible 
to report Canadian data. Prominent conventional assessments have attribut- 
ed as much as 10 percent of Canadian GHG emissions to agriculture with 8.1 
percent as a current assessment.” Viewed provincially, however, agriculture is 


27 | Reducing Greenhouse Gas Emissions from Canadian Agriculture 425 


recognized as a far more significant contributor, with, for example, Manitoba’s 
agricultural sector producing 30 percent. 

As communicated by AAFC, Environment Canada’s National Inventory 
Report for 1990-2011 elaborates the process of calculation: 


In 2011, the net GHG emissions (emissions minus absorption by 
soils) from Canadian agricultural activities, excluding fossil fuel use, 
amounted to 42 million tonnes of CO, equivalents (Mt CO e), which 
is equal to about 6% of Canada’s overall GHG emissions. Total agri- 
cultural GHG emissions (not factoring in carbon sequestration by 
agricultural soils) comes to 8% of Canada’s total emissions.” 


In addressing trends, the AAFC noted that the contribution of methane 
(largely attributable to livestock operations) had increased by 2 percent with 
nitrous oxide emissions (associated with fertilizer use and manure) up by 31 
percent.” These GHGs are highlighted for their dramatically greater green- 
house effect in comparison with the benchmark CO,. Noting a long-term de- 
cline in net agricultural GHG emissions, the AAFC summarized long-term 
findings: 


The index illustrates a relatively constant trend since 1981, with emis- 
sions caused by increased production being largely countered by im- 
provements in production efficiency and by enhanced carbon storage 
in soils due to tillage reductions.” 


The accompanying analysis identified several relevant trends. Firstly, 
prairie farmland is functioning more effectively as a carbon sink, a change 
attributed to the adoption of improved land management practices. Reduced 
GHG emissions were also associated with declining animal populations, 
notably beef and dairy cattle. Countering the declines were increased emis- 
sions associated with increased volumes of nitrogen fertilizer and eastern 
Canadian farm activity.” 
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Mitigation in Agriculture 


NATIONAL FRAMEWORK 


The Pan-Canadian Framework on Clean Growth and Climate Change com- 
bines agriculture with forestry and waste in a highly generalized statement 
noting opportunities for carbon storage through land management practices 
and bioenergy. The framework was elaborated on through the 2017 Canadian 
Agricultural Partnership, including a projected investment of $3 billion. 
Pursuant to this arrangement, provinces “will make investments to enhance 
carbon storage in agricultural soils, generate bioproducts and biofuels, and 
advance research and innovation to support GHG emission reductions in the 
agriculture sector.”*4 

Several national research initiatives are seeking supportive insights, in- 
cluding a 2013 report by the Council of Canadian Academies. The project 
surveyed research oriented, in part, around climate change impacts and 
irrigation efficiencies using less energy to meet water requirements in the 
primary agricultural sector.” That invitation for research around the inter- 
section of climate, water, energy, and agriculture was echoed and elaborated 
in the 2016 call for Strategic Partnership Grant Applications from the Natural 
Sciences and Engineering Research Council (NSERC). In connection with 
the theme of “adapting agricultural production systems to climate change,” 
NSERC invited researchers to identify adaptation options and risk manage- 
ment tools while encouraging attention to synergies and trade-offs between 
adaptation and mitigation.” 

AAFC’s Agricultural Greenhouse Gases Program has sponsored GHG 
reduction or removal projects on livestock systems and cropping practices. 
Among the former are studies of cattle grazing systems, beef cattle diets, and 
hog manure application. One of the cropping studies seeks to increase soil 
carbon sequestration and reduce nitrous oxide emissions by comparing per- 
ennial cereal crop systems with annual cropping.* 


PROVINCIAL MITIGATION INITIATIVES 

The implementation of specific operational initiatives is most apparent 
provincially. Alberta, for example, echoing FAO’s climate smart agriculture 
framework, anticipates improved productivity, strengthened resilience, and 
reduced GHG emissions. With a specific focus on GHGs, Alberta seeks to: 
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1. Reduce emissions from livestock, fertilizer, manure and fuel 
2. Replace fossil fuels with bio-based renewable energy 


3. Remove atmospheric carbon and store it in soils.” 


Most other jurisdictions are pursuing a comparable suite of measures 
directed at croplands, livestock, and energy, with the latter divisible into 
energy efficiency initiatives and renewable production?° Renewable biofuel 
programs, in turn, have on-farm and off-farm dimensions. 


CROPLANDS 


The emphasis in relation to croplands and GHG emissions/carbon retention 
is on farm practices, especially tillage, nutrient management, and irrigation.” 
Conservation or “one-pass” tillage reduces soil disruption and lowers energy 
use. Agronomic improvements, particularly in relation to fallowing and cov- 
er crops, offer opportunities to reduce nitrous oxide emissions. The timing 
and monitoring of fertilizer applications via precision agriculture similarly 
offer benefits associated with lower fuel consumption and avoidance of un- 
necessary distribution of fertilizer. 

Turning to irrigation, the individual farmer's search for water efficiencies 
may initially be driven by the prospect of adapting to shortages, but the re- 
sulting innovations typically involve reduced energy use. This is a farm-level 
cost saving that contributes to substantial emission reductions. 

Statistics Canada distinguishes several types of irrigation (sprinklers, 
micro-irrigation, and surface) and analyses their use in relation to separate 
categories of crops (field crops, e.g. canola and soybeans; forage crops such 
as hay and alfalfa; fruit operations where irrigation is also used as protection 
against frost and heat; and vegetable crops).* 

In addition to conventional water-conservation practices such as night/ 
morning watering; water/energy-saving nozzles; pressure reduction; and soil 
enhancement and monitoring innovations are being introduced with a view 
to refining information on irrigation needs for particular crops in precise soil 
conditions with reference to current weather forecasting.” 


LIVESTOCK 


Ruminants and their diets are the second centre of innovation3+ This ac- 
tivity, in Alberta’s Ministry of Agriculture and Forestry assessment, has 
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the potential to increase feed utilization, lower costs, and reduce methane 
emissions. This represents the Canadian domestic equivalent of the Clean 
Development Mechanism projects that TransAlta Utilities initiated with 
Indian and Ugandan farmers nearly two decades ago in the Kyoto Protocol 
context.’ 

Manure is a further focus of attention. Legislation designed to reduce 
nutrient flows into waterways and thereby prevent pollution has hugely ex- 
panded the use of manure management systems, including storage tanks.’ 
Many of these are now being viewed as viable sources of methane-based 
biogas. 


ENERGY EFFICIENCY AND BIOFUELS 


In addition to the energy savings noted in connection with cropland manage- 
ment, a number of highly particularized energy efficiency programs and 
proposals are being developed, as illustrated by the guidance provided by 
the Ontario Ministry of Agriculture, Food and Rural Affairs that is specif- 
ically relevant to corn, grains, and hay.” On the livestock side, some advice 
is targeted at dairy producers, or exclusively designed for poultry operations, 
or aimed uniquely at hog farms. A similar approach is evident in British 
Columbia, where energy-saving guidance is directed to dairy, field crop, 
grain, greenhouse, nursery, orchard, poultry, and vineyard operations.* Even 
more, general guidance documents promoting energy savings within the cli- 
mate response agenda underscore the complexity of agricultural operations. 
Instructional materials include efficiency guidance for lighting, fuel, ventila- 
tion, irrigation, crop drying and storage, and for standby emergency power 
systems.” 

As noted above, improved manure management facilitates methane 
capture for on-farm use or allows transfer off-site to centralized facilities. 
Threshold-based requirements along these lines have been introduced in 
some US states, or projects may be encouraged where offset arrangements 
operate to support the necessary capital investment.*° In Canada, agricultural 
biogas is promoted alongside other green energy opportunities in Ontario,” 
while in Alberta—with financing from major GHG emitters in the province— 
Lethbridge BioGas draws on an abundance of local manure (dairy, hog, and 
poultry) in combination with other organic materials to produce power for 
the energy marketplace.” 
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Agricultural Related Non-Farm Mitigation 
Additional mitigation opportunities involving the agricultural sector as pro- 
ducer, supplier, and shipper may also be noted. 

The Canola Council of Canada emphasizes new market opportunities 
in biodiesel, including the European Union renewable fuels market.*? More 
generally, in terms of market enhancement, the constitutionality of Canada’s 
Renewable Fuels Regulations** was upheld with specific reference to the stra- 
tegic inter-relationship between energy, environment, and agriculture.* 

A California company, Apeel Sciences, is developing fruit and vegetable 
coatings from natural materials. This innovation offers the possibility of low- 
er energy requirements for shipping and refrigeration accompanied by re- 
duced wastage.*® 

Continued improvements to rail transportation—involving substantial 
food shipments—offer a significant opportunity for emissions reduction.” 


The Legal Framework 

Through nutrient management legislation, or regulations calling for emis- 
sions reporting** or requiring the use of renewable fuels in specified circum- 
stances,” for example, certain supports for mitigation initiatives in agricul- 
ture have been firmly established. Pricing of methane emissions federally 
is now addressed, together with specified exemptions for “farming” in the 
GGPPA. At the provincial level, British Columbia exempted agriculture from 
the carbon tax regime, while Manitoba has expressed concern that exempting 
agriculture from GHG reduction initiatives would place a disproportionate 
burden on other sectors. Other observers point to differential impacts on a 
large agricultural sector as an argument for cap-and-trade over carbon taxes.” 
Other mitigation support measures with firm legal foundations include the 
availability of favourable tax treatment (accelerated capital cost allowances) 
on investments in renewable energy equipment.* 

Generally, however, GHG mitigation measures in agriculture (more 
narrowly defined) have been encouraged or facilitated through policy rather 
than formally required. A software program made available through AAFC 
at no charge allows users at the farm level to estimate their current GHG 
emissions and then, by making an online substitution of a current practice 
for an alternative (adopting a new cropping rotation, for example) to ob- 
tain information estimating new GHG emission levels accompanied by a 
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cost-benefit analysis.” A farm practice alteration offering GHG mitigation in 
a cost advantageous manner would presumably be adoptable on a voluntary 
win-win basis. 


Conclusion 


While agriculture has not been overlooked from the mitigation perspective, 
its potential significance may not be fully appreciated. Given the internal di- 
versity and complexity of the sector—with food production systems as a still 
more challenging consideration—it is easy to underestimate the extent of the 
agricultural or agri-food sector and its intersection with energy, water, trans- 
portation, and waste—on-site and off. 

At least partially, in consequence, governmental measures have tended 
towards facilitation rather than prescriptive regulation.* Large-scale agri- 
cultural and food processing operations obviously have industrial attributes 
that invite appropriate regulatory interventions. But aspects of the overall 
agri-food landscape may be culturally distinctive because of the number of 
individual and smaller-scale operations involved. 

To the extent that beneficial management practices offer both environ- 
mental and economic benefits, research to identify these and measures to 
enhance awareness and encourage adoption are highly attractive. In the same 
way that agricultural sustainability might benefit from a comprehensive, 
high-level national vision,’ wider efforts to advance climate mitigation may 
be attractive alongside adaptation measures that have thus far tended to re- 
ceive more attention. 
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Regulating Greenhouse Gas 
Emissions from International 


Shipping 


Peter L’Esperance' 


Introduction 


THE INTERNATIONAL SHIPPING SECTOR, SUSTAINABLE 
DEVELOPMENT, AND CLIMATE CHANGE 

‘The international shipping industry has been described as the “lifeblood” of 
the global economy, responsible for connecting distant markets, creating link- 
ages in international supply chains, facilitating the exploitation of economies 
of scale and comparative advantages in production, and ultimately moving 
a wide range of goods between countries, both developing and developed.’ 

International shipping is the most cost-efficient mode for transporting 
goods, with estimates suggesting that international shipping carries as much 
as 90 percent of the volume of world trade. Further, international shipping 
is the most energy-efficient and least emissions-intensive method of trans- 
porting goods between countries, generating an estimated 3-8 grams of 
greenhouse gases (GHGs) per tonne-kilometre; significantly less than ground 
and air transportation, which respectively generate 80 and 435 grams of 
GHGs per tonne-kilometre.* 

The international shipping industry’s superior cost and energy efficien- 
cies coupled with its integral role in facilitating trade and economic de- 
velopment more broadly suggest the industry’s continuing importance in 
facilitating sustainable development, defined as “development which meets 
the needs of current generations without compromising the ability of future 
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generations to meet their own needs,” having regard to social, economic, and 
environmental criteria’ 

Yet, the international shipping industry does not operate without en- 
vironmental impacts. The industry generates a wide variety of pollutants: 
marine and atmospheric, operational and accidental. With regard to climate 
change, combustion of the heavy fuel oil, marine diesel oil, and liquefied nat- 
ural gas relied on by the international shipping sector for propulsion gener- 
ates significant quantities of potent GHG, including carbon dioxide (CO), 
methane (CH,), and nitrous oxide (N_O).° These emissions join those from 
other anthropogenic sources to increase overall concentrations in the atmos- 
phere, contributing directly to climate change. 

Accordingly, despite international shipping’s characterization as an 
industry playing an integral role in facilitating global trade and economic 
growth, it is also an industry that contributes directly to climate change. 
This contribution has the real potential to compromise sustainable global 
development. 


OVERVIEW 


To deconstruct this tension, this paper explores the topic of regulating GHGs 
generated by the international shipping industry through: 


1. quantifying GHG emissions generated by the international 
shipping sector; 


2. exploring the history of and challenges encountered in regu- 
lating GHG emissions from international shipping under the 
United Nations Framework Convention on Climate Change 
(UNFCCC), the Kyoto Protocol, and the Paris Agreement; 


3. exploring the history and evolution of International Maritime 
Organization (IMO) efforts to regulate GHG emissions from 
international shipping; 


4. constructing a framework to compare the relative effectiveness 
of current and proposed IMO policies to regulate GHGs from 
international shipping; and 


5. applying the comparative framework to proposed IMO mar- 
ket-based measures regulating emissions from international 
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shipping with a view to identifying which IMO policy is best 
positioned to reduce emissions from international shipping to 
levels consistent with international targets. 


Quantifying Emissions Generated by the International 
Shipping Sector 


AGGREGATE EMISSIONS FROM THE INTERNATIONAL 

SHIPPING SECTOR AS A SHARE OF GLOBAL ANTHROPOGENIC 
GREENHOUSE GAS EMISSIONS 

International shipping is the least emissions-intensive method of trans- 
porting goods internationally. Yet, in absolute terms and as a percentage of 
global emissions, emissions from international shipping remain significant. 
The Fourth IMO GHG Emissions Study, completed in 2020, estimated 2018 
emissions for international shipping to equal 1,076 million tonnes of CO, 
equivalent (CO, e) for GHGs combining CO,, CH,, and nitrous oxide NO” As 
a proportion of global anthropogenic emissions, shipping represented 2.9 per- 
cent of CO e emissions in 2018.° To provide some context on the international 
shipping industry’s absolute contributions to anthropogenic GHG emissions 
with reference to those of other states, Canada generated approximately 
728 million tonnes of CO,e in 2018; Germany generated approximately 856 
million tonnes of CO e in 2018; France generated approximately 452 million 
tonnes of CO e in 2018; and the Russian Federation generated approximately 
2,134 million tonnes of CO e in 2018. Note that among Annex I state parties 
to the UNFCCC, only the United States, Russia, and Japan generate a higher 
volume of CO e emissions than the international shipping industry. 


PROJECTED INCREASES IN EMISSIONS FROM THE 
INTERNATIONAL SHIPPING SECTOR FROM 2018-2050 

The Fourth IMO GHG Emissions Study (the study) projected pathways for 
shipping emissions from 2018-2050. The IMO based the future pathways on 
projected increases in demand for maritime transport services, projected 
improvements in fleet fuel consumption, and projected improvements in 
operational efficiency. The pathways predict emissions from international 
shipping to increase between o-50 percent in the period up to 2050.” The 
range in the projected increases flows from different assumptions regarding 
demand, improvements in operational efficiency, and projections regarding 
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fuel type.” The study reveals that as an emissions source, the international 
shipping industry is a significant contributor in absolute terms, with absolute 
emissions that are higher than most UNFCCC Annex I countries.” Projected 
increases in shipping emissions from 2018-2050 suggest that the industry’s 
contribution to anthropogenic GHG emissions—and climate change—will 
continue to increase. These points provide an important perspective in con- 
textualizing later discussion on the effectiveness of regulatory responses to 
GHG emissions generated by the international shipping sector. 


History of Regulating International Shipping Emissions 
In 1992, the United Nations adopted the UNFCCC to provide the architecture 
in which subsequent international negotiations would take place to achieve 
the UNFCCC’s ultimate objective: the “stabilization of greenhouse gas con- 
centrations in the atmosphere at a level that would prevent dangerous an- 
thropogenic interference with the climate system.”® Although the UNFCCC 
did not directly address shipping emissions, it established the Subsidiary Body 
for Scientific and Technological Advice (SBSTA) tasked with conducting pre- 
liminary investigations into regulating GHG emissions from international 
shipping in concert with the IMO." The SBSTA and the IMO identified five 
primary options for assigning responsibility for emissions from international 
shipping, specifically: 


1. No allocation; 
2. Allocation to the country where the bunker fuel is sold; 


3. Allocation to the nationality of the transporting company, or to 
the country where the vessel is registered, or to the country of 
the operator; 


4. Allocation to the country of departure or destination of a vessel. 
Alternatively, the emissions could be shared between the coun- 
try of departure and country of arrival; or 


5. Allocation to the country of departure or destination of passen- 
ger or cargo. Alternatively, the emissions related to the journey 
of a passenger or cargo could be shared by the country of depar- 
ture and the country of arrival.» 
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The five proposed options generated debate but did not produce any 
agreement on a preferred allocation option. This early failure to adopt a 
method for allocating GHG emissions from international shipping among 
UNFCCC parties foreshadowed the exclusion of GHG emissions from inter- 
national shipping from later protocols developed under the UNFCCC, includ- 
ing the Kyoto Protocol and the more recent Paris Agreement. 

In 1997, UNFCCC parties established legally binding GHG emission 
reduction targets through the adoption of the Kyoto Protocol. The Kyoto 
Protocol reflected the “common but differentiated responsibilities” (CBDR) 
principle animating the UNFCCC: the concept that all countries have an 
obligation to undertake action to address climate change but that developed 
countries should assume greater obligations given their historical responsib- 
ility for the bulk of anthropogenic GHG emissions currently effecting climate 
change.” Consistent with the CBDR principle, developed countries commit- 
ted to reducing GHG emissions to an average of 5 percent relative to 1990 lev- 
els over the five-year period between 2008 and 2012." Although international 
shipping was not included in these targets, Article 2.2 of the Kyoto Protocol 
expresses that the task of regulating emissions and developing emissions re- 
ductions targets would fall to the parties working through the IMO.” 

In 2015, 195 members of the UNFCCC adopted the Paris Agreement: a 
global, legally binding agreement designed to stabilize increases in global 
average temperature below 2°C above pre-industrial levels and to pursue ef- 
forts to limit the temperature increase to 1.5°C above pre-industrial levels.”° 
The Paris Agreement, like the Kyoto Protocol, reflects the CBDR in Article 
2(2), which provides that, “[t]his Agreement will be implemented to reflect 
equity and the principle of common but differentiated responsibilities and 
respective capabilities, in the light of different national circumstances.”” 
However, unlike the Kyoto Protocol, the Paris Agreement makes no explicit 
reference to emissions from marine bunker fuels or from international 
shipping.” Accordingly, the IMO continues to serve as the primary forum 
through which UNFCCC parties and non-parties negotiate emissions reduc- 
tions targets for the international shipping sector. 
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International Maritime Organization Regulation of 
Greenhouse Gas Emissions from Shipping 


INTRODUCTION TO THE INTERNATIONAL MARITIME 
ORGANIZATION 

The IMO is the United Nations body responsible for the safety and security of 
shipping and the prevention of marine pollution by ships.” The IMO’s mem- 
bership structure is unique, and accommodates flag states, coastal states, 
intergovernmental organizations, and non-governmental organizations 
representing industry and environmental interests.** Since its establishment 
in 1958, the IMO has facilitated the development, adoption, and implemen- 
tation of an impressive constellation of international instruments regulating 
all facets of shipping, international and domestic. As the international com- 
munity began to appreciate the relationship between emissions from inter- 
national shipping and climate change, its focus shifted to regulating GHG 
emissions generated by the industry. The decision to exempt emissions from 
international shipping from the UNFCCC meant that the IMO would be re- 
sponsible for fulfilling this task. 

In September 1997, parties to the 1973 International Convention for the 
Prevention of Pollution by Ships as amended by the 1978 Protocol (MARPOL)— 
the primary treaty addressing operational and accidental marine environ- 
mental pollution from shipping—adopted the 1997 Protocol to MARPOL.” 
The 1997 Protocol added Annex VI to MARPOL: Regulations for the Prevention 
of Air Pollution from Ships.” Annex VI did not address GHG emissions from 
shipping. Specifically, during negotiations preceding the instrument’s adop- 
tion, parties agreed that CO, was not an air pollutant as such and, therefore, 
would not be covered by the regulations.” However, the parties did agree on 
a separate resolution to address “CO, emissions from ships.” The resolution 
invited the IMO to: 


(a) collaborate with the executive secretary of the UNFCCC in ex- 
changing information on the issue; 


(b) commission a study of GHG emissions from ships to establish 
the amounts and percentage share of GHG emissions from ship- 
ping as part of a global inventory of GHG emissions; and 
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(c) consider through its Marine Environmental Protection Com- 
mittee potential emissions reductions measures.”* 


This resolution formally initiated the IMO’s work in developing a regula- 
tory strategy to reduce GHG emissions from ships. Following the resolution, 
the IMO commissioned its first IMO Study on GHG Emissions from Ships in 
June 2000 to evaluate the shipping sector’s absolute and relative contribu- 
tions to global anthropogenic GHG emissions.” Since that time, the IMO has 
commissioned three additional GHG studies in 2009, 2014, more recently in 
2020.° The studies measure the shipping sector’s absolute and relative con- 
tributions to global GHG emissions, project future increases in the shipping 
sectors emissions through to 2050, evaluate the potential of technical and 
operational measures to reduce emissions, evaluate the potential of proposed 
market based measures to reduce emissions, and, more generally, inform the 
IMO and its members about the task of developing a GHG reduction regime 
for the international shipping sector. 

Significantly, the CBDR principle, which animates the UNFCCC and 
the Paris Agreement, is in tension with foundational principles that have 
traditionally informed IMO regulatory approaches. Specifically, the CBDR 
principle conflicts with the IMO principle of equal treatment of ships (also 
known as “no more favourable treatment” or NMFT).? The ostensible con- 
flict between the two principles is especially evident when one considers 
that three-quarters of all merchant vessels by deadweight tonnage engaged 
in international trade are registered in countries traditionally categorized as 
“developing”; countries that are not subject to binding emissions reduction 
targets under the earlier Kyoto Protocol adopted under the UNFCCC.” This 
pattern of ship registration automatically makes the traditional approach to 
IMO regulation via the flag state unsuitable for regulating GHG emissions in 
a manner sensitive to the CBDR principle. 


CURRENT INTERNATIONAL MARITIME ORGANIZATION 
MEASURES TO REGULATE EMISSIONS FROM INTERNATIONAL 
SHIPPING 

The tables below introduce the GHG reductions options currently developed 
and proposed by the IMO. The succeeding sections will critically evaluate each 
option in its ability to achieve the purpose underlying the Paris Agreement— 
regulating emission reductions to stabilize temperature increases below 2°C 


28 | Regulating Greenhouse Gas Emissions from International Shipping 443 


by the end of this century. The sections will employ a structured analysis to 
evaluate the effectiveness of proposed regulatory options based on criteria 
developed in the Second IMO GHG Study and informed by legal regulatory 
theory. The objective of this analysis will be to attempt to identify the option 
or collection of options offering the most promise in achieving the stated 
objective of reducing GHG emissions from the international shipping sector 
and anticipating those issues which the IMO must address in implementing 
the particular options identified. 

GHG control or reduction measures developed or proposed by the IMO 
fall into two distinct categories, each of which will be examined in turn: 


1. energy efficiency measures (efficiency-based measures), and 


2. market-based measures. 


Due to space constraints, this chapter applies a comparative analysis that 
focuses on those measures which IMO GHG studies have identified as the 
most effective in reducing sector-wide emissions (see Table 28.1 and Table 
28.2). 
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Table 28.1 Efficiency-based Measures 


Measure Description Status Base Documents 
Energy Mandatory Entered into force MEPC.203(62), 
Efficiency regulatory January 1, 2013 Amendments 
Design Index mechanism to the Annex of 


(EEDI) 


requiring all new 
ships of prescribed 
classes to meet 

a minimum 
threshold for 
energy efficient 


the Protocol of 
1997: To Amend 
the International 
Convention for 
the Prevention 
of Pollution from 


design. Ships, 1973, as 
Modified by the 
Protocol of 1978 
Relating Thereto, 
adopted 17 July 
2011 (entered 
into force 1 
January 2013) 
Ship’s Efficiency Mandatory Entered into force MEPC.203(62), 
Management regulatory January 1, 2013 Amendments 
Plan (SEEMP) mechanism to the Annex of 
applicable to the Protocol of 
all ships within 1997: To Amend 
prescribed the International 


classes designed 
to improve the 
operational energy 
efficiency of a ship 
in a cost-effective 
manner. The 
SEEMP includes 

a mechanism 

to enable ship 
owners and 
operators to 

track ship or 

fleet efficiency 
performance 

over time, the 
Energy Efficiency 
Operational 
Indicator (EEOI). 


Convention for 
the Prevention 
of Pollution from 
Ships, 1973, as 
Modified by the 
Protocol of 1978 
Relating Thereto, 
adopted 17 July 
2011 (entered 
into force 1 
January 2013); 
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Table 28.2 Market-based Measures 


Measure Description Proponents Base Documents 
Global Establish a sector- Norway MEPC 60/4/22; 
Emissions wide cap on MEPC 60/4/26; 
Trading System emissions from MEPC 60/4/41; 
(ETS) for international MEPC 60/4/54; 
International shipping. Auction GHG-WG 3/3/5; 
Shipping a number of GHG-WG 3/3/6; 


emissions 
allowances to 
the international 
shipping sector 
annually, sufficient 
to meet the 
pre-set cap. 
Shipowners/ 
operators can 
trade emissions 
allowances to 
the extent their 
emissions fall 
above or below 
the sector cap. 


GHG-WG 3/3/8 


International 
Fund for GHG 
Emissions from 
Ships 


Establish a 
system requiring 
shipowners/ 
operators to pay 
a fee per unit 

of bunker fuel 
purchased. Fees 
collected would 
be allocated 

to a separate 
International Fund 
for GHG Emissions 
from Ships, which 
would further 
allocate funds to 
GHG mitigation 
and adaptation 
projects in 
developing 
countries, and 
research and 
development 

into technical 
measures for more 
energy-efficient 
ship design 

and propulsion 
methods. 


MEPC 60/4/8 
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Evaluative Framework 


To measure the comparative effectiveness of current and proposed IMO 
efficiency and market-based policies to reduce GHG emissions from inter- 
national shipping, this chapter will apply the below framework to each of the 
policy options identified earlier in the paper (see Figure 28.1).* 


1. Environmental Effectiveness 
i. Total amount of emissions under the policy’s scope 
ii. Impacts on shipping in other sectors 
iii. Range of and depth of emissions reductions measures rewarded 
iv. Policy applicability 


2. Cost Effectiveness 
li Cost effectiveness of emissions reductions measures 
ii. Administrative costs to implement schemes 


3. Incentives for Positive Technological Change 
i. Goal-based and non-prescriptive 
ii. Conducive to technological innovation and improvements in 
energy efficiency 


4. Practical Feasibility of Implementation 
i; Administrative complexity and ease of implementation 
ii. Transparent and Fraud Free 


5. Legal Enforcement 
i. Legal enforceability of policy measures 
ii. Practical effectiveness of enforcement mechanisms 
iii. Availability and effectiveness of the legal penalties for 
non-compliance 


6. Impacts on Developing Countries 


Figure 28.1 Evaluative Framework 


Applying the Evaluative Framework to Efficiency and 
Market-Based Measures 


The tables below (see Table 28.3 and Table 28.4) apply these factors to the two 
primary efficiency-based measures and the two primary market-based meas- 
ures identified above. 
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Table 28.3 Evaluative Framework Applied to Efficiency-based 


Measures 
Criteria EEDI SEEMP/EEOI 
1. Environmental Strengths Strengths 


Effectiveness 


- Ensures new ships meet 
efficiency performance 
targets and defined 
emissions intensity 
reduction targets 

- Significant long-term 
emissions reductions 
potential—regulates 
incremental improvements 
in energy efficiency 
performance 

- Low predicted impacts 
on other sectors 

- Low risks of policy 
evasion 


- Mandatory obligation 
to possess a valid 
SEEMP applies to 

new and old ships of 
prescribed types 400 
gross tonnage and 
above 

- Increased short term 
emissions reduction 
potential relative to the 
EEDI 

- Obligation to prepare 
a SEEMP makes it more 
likely for ship owners/ 
operators to adopt the 
measures articulated in 
the management plans 
- Low predicted 
impacts on other 
sectors 


Weaknesses 

- Only applies to new ships 
of prescribed types 400 
gross tonnage and above 

- Limited ability to impose 
an absolute cap on 
emissions 

- Potential rebound effects 


Weaknesses 

- No obligation to 
implement SEEMP 
measures nor to use 
EEO! to track energy 
efficiency performance 
- Substantive 
implementation of 

the policy entirely 
dependent on ship 
owner/operator uptake, 
something which 

in turn depends on 
multiple market factors 
- Cost-effectiveness 
appears to be the limit 
on adoption 

- Limited ability to 
impose an absolute cap 
on emissions 
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Criteria 


EEDI 


SEEMP/EEOI 


2. Cost-effectiveness 


Strengths 

- Straightforward/lowest 
cost to implement and 
enforce 

- Many measures feature 
negative emissions 
abatement costs 


Strengths 

- Cost-effective with 
potential for negative 
emissions abatement 
costs—many 
operational measures 
have low/non-existent 
capital costs 

- Straightforward/low 
cost to implement and 
enforce 


Weaknesses 

- Limits ship owners/ 
operators to adopting 
prescribed technical 
measures 


Weaknesses 

- Limits ship owners/ 
operators to adopting 
prescribed operational 
measures 


3. Incentives for 
Positive Technological 
Change 


Strengths 

- Goal-based/non- 
prescriptive within the 
range of prescribed 
technologies 

- Ensures international 
shipping fleet adopts 
and implements leading 
technology over time 


Strengths 

- Goal-based and 
non-prescriptive 

- Rewards a broader 
set of measures than 
does the EEDI 

- Although conditional 
on ship owner/operator 
uptake, potential to 
reward an increased 
range of measures and 
volume of emissions 
reductions on an 
ongoing basis 


Weaknesses 

- Does not appear to 
reward compliance over 
and above the prescribed 
threshold 


- Effectiveness will depend 


on the degree to which 
EEDI targets fall below 
EEDI reference level 


Weaknesses 

- No incentive for ship 
owners/operators to 
implement measures 
contained in the 
SEEMP 
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Table 28.3 (continued) 


Criteria 


EEDI 


SEEMP/EEOI 


4. Practical Feasibility 
of Implementation 


Strengths 
- Most straightforward and 
low cost to implement 


Strengths 

- Straightforward 

and low cost for ship 
owners/operators to 
develop and implement 


5. Legal Enforcement 


Strengths 

- Mandatory 

- Monitoring compliance 
and enforcement 
straightforward and low 
cost 

- Compliance and 


Strengths 

- Straightforward and 
low cost for both flag 
and port states to 
enforce possession of 
a valid SEEMP through 
registration and 


enforcement provisions inspection 
dovetail with those already 
required under MARPOL 

6. Impacts on Strengths Strengths 


Developing Countries 


- 4-year waiver provision 
for states seeking to delay 
implementation 


- 4-year waiver 
provision for states 
seeking to delay 
implementation 


Weaknesses 
- No explicit provision for 
CBDR 


Weaknesses 

- No explicit provision 
for CBDR 

- No penalties for non- 
compliance appear to 
be developed 
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Table 28.4 Evaluative Framework Applied to Market-based 


Measures 
Criteria GHG Fund ETS 
1. Environmental Strengths Strengths 


Effectiveness 


- Potential to reduce 
emissions by 13-40% by 2030 
relative to business-as-usual 
emissions measured in 2007— 
highest estimated emissions 
reductions potential 

- Potential to impose an 
industry cap on emissions 
through reliance on external 
emissions reductions credits 
- Potential to apply to a// 
ships, regardless of size, type, 
function, or build date 

- Potential to reward all 
emissions reductions 
measures—both operational 
and technical on an ongoing 
basis 

- Dual effect of incentivizing 
decreased duel consumption 
and mobilizing funding for 
mitigation and adaptation 
activities, including in- and 
out-of-sector mitigation and 
adaptation activities, and 
research and development for 
in-sector energy efficiency 
improvements 

- Policy may be applied to 
non-party states purchasing 
at bunker fuel suppliers 
located in the territories of 
state parties 


- Potential to reduce 
emissions by 13-40% 

by 2030 relative to 
business-as-usual 
emissions measured in 
2007—highest estimated 
emissions reductions 
potential 

- Potential to impose an 
industry cap on emissions 
through reliance on 
external emissions 
reductions credits 

- Potential to apply to a// 
ships, regardless of size, 
type, function, or build 
date 

- Potential to reward all 
emissions reductions 
measures—both 
operational and technical 
on an ongoing basis 

- Dual effect of 
incentivizing decreased 
duel consumption and 
mobilizing funding for 
mitigation and adaptation 
activities, including 

in- and out-of-sector 
mitigation and adaptation 
activities, and research 
and development for in- 
sector energy efficiency 
improvements 


Weaknesses 

- Potential to cause a price 
increase, modal shift, and 
carbon leakage for short sea 
marine shipping services 
provided that prices for 
air- and land-based modes 
of transportation do not 
increase simultaneously 

- Risks of evasion medium 
unless policy universally 
adopted 


Weaknesses 

- Potential to cause a 
price increase, modal shift 
and carbon leakage for 
short sea marine shipping 
services provided 

that prices for air- and 
land-based modes of 
transportation do not 
increase simultaneously 

- Risks of evasion high 
unless policy universally 
adopted 
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Table 28.4 (continued) 


Criteria 


GHG Fund 


ETS 


2. Cost- 
effectiveness 


Strengths 

- Provides ship owners/ 
operators with maximum 
latitude to develop and 
implement all technical and 
operational measures to 
reduce fuel consumption and 
GHG emissions for ships of 
varying size, type, function, 
and operational route 

- Enables the industry to 
access external emissions 
reductions and mitigation 
opportunities, which may 
have smaller or negative 
emissions abatement costs 
- Many ship owner/operator 
obligations dovetail with 
those already required under 
MARPOL, Annex VI 

- Administrative costs low 
relative to other market- 
based measures 


Strengths 

- Provides shipowners/ 
operators with maximum 
latitude to develop 

and implement all 
technical and operational 
measures to reduce 

fuel consumption and 
GHG emissions for ships 
of varying size, type, 
function, and operational 
route 

- Enables the industry to 
access external emissions 
reductions and mitigation 
opportunities, which may 
have smaller or negative 
emissions abatement 
costs 

- Many ship owner/ 
operator obligations 
dovetail with those 
already required under 
MARPOL, Annex VI 


Weaknesses 
- Administrative costs higher 
than under EEDI/SEEMP 


Weaknesses 

- Administrative costs 
significantly higher than 
under the GHG Fund or 
EEDI/SEEMP 


3. Incentives 
for Positive 
Technological 


Strengths 
- Goal-based non- 
prescriptive—significant 


Strengths 
- Goal-based non- 
prescriptive—significant 


Change and ongoing incentive for and ongoing incentive for 

technological change technological change 

Weaknesses Weaknesses 

- Access to out-of-sector - Access to out-of-sector 

emissions mitigation/ emissions mitigation/ 

adaptation activities may limit adaptation activities may 

in-sector investment limit in-sector investment 
- Volatility in emissions 
allowance/carbon price 
may impede investment 
in efficiency improvement 
or emissions reductions 
technology 
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Criteria GHG Fund ETS 
4. Practical Strengths Strengths 
Feasibility of - Relatively low cost/ - Precedent in European 


Implementation 


straightforward compared 
with other market-based 
measures 

- Precedent in lOPF 
Administrator 


Union ETS 


Weaknesses 

- Relatively more 
administratively complex than 
EEDI/SEEMP 


Weaknesses 

- Administratively 
complex 

- Estimated to be 
significantly more 
expensive to establish and 
maintain than GHG Fund 

- Industry opposition 


5. Legal 
Enforcement 


Strengths 

- Flag/coastal state 
compliance and enforcement 
obligations dovetail with 
those already applicable 
under MARPOL 


Strengths 

- Flag/coastal state 
compliance and 
enforcement obligations 
dovetail with those 
already applicable under 
MARPOL 


Weaknesses 

- Requirement to develop a 
legal structure to establish 
and govern international 
GHG Fund administrator 
operations 


Weaknesses 

- Requirement to develop 
a legal structure to 
establish and govern ETS 
system 
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Table 28.4 (continued) 


Criteria 


GHG Fund 


ETS 


6. Impacts on 
Developing 


Strengths 
- GHG Fund may direct 


Strengths 
- Proceeds of 


Countries funding to mitigation/ potential auction of 
adaptation activities, emissions allowances 
research and development may be directed to 
in least developed countries, mitigation/adaptation 
landlocked developing activities, research and 
countries, and small island development in least 
developing states developed countries, 

- Provision for involvement landlocked developing 
of least developed countries, | countries, and small island 
landlocked developing developing states 
countries, and small island - Exemptions for 
developing states in fund approved voyages to 
allocation process developing countries 
Weaknesses Weaknesses 
- Increased cost of shipping - Increased cost of 
may negatively impact the shipping may negatively 
export capacity of developing impact export capacity 
countries—may be mitigated of developing countries— 
through inclusion of rebate may be mitigated through 
mechanism inclusion of rebate 
mechanism 
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The efficiency-based EEDI and SEEMP measures perform complement- 
ary roles in regulating the technical and operational aspects of ship design, 
construction, and operations with a view to maximizing energy efficiency 
and minimizing emissions. 

The EEDI’s application to new ships means that it will target a small albeit 
increasing share of emissions generated by the global fleet. This means that 
the measure’s potential to achieve emissions reductions through regulation 
in the short term is low, while its potential to do so in the long term is high. 
Moreover, the EEDI’s administrative simplicity suggests that it is a cost-ef- 
fective measure well suited to ensuring fleet-wide improvements in energy 
efficiency and corresponding reductions in emissions intensities. The critical 
ingredients to the measure’s success will be the degree to which the EEDI 
reference level mandates improvements in energy efficiency over and above 
those which would apply at business-as-usual levels of investment. 

The mandatory requirement to prepare EEOI and SEEMP measures for 
both old and new ships suggests that the policy’s potential to achieve emis- 
sions reductions across the global fleet is high. However, the fact that im- 
plementing the measures contained in a ship’s SEEMP or implementing the 
EEOI is purely voluntary significantly diminishes the policy’s effectiveness 
in regulating emissions reductions. Moreover, cost-effectiveness appears to 
impose a ceiling on shipowner/operator investment in operational measures 
to improve energy efficiency. 

As efficiency-based measures, the policy’s ability to impose a cap or re- 
strict industry emissions is limited. For these reasons, IMO members recog- 
nize that reliance on efficiency-based measures alone will not be adequate to 
restrict emissions from international shipping to a level consistent with that 
required under the UNFCCC+ 

On the basis of the comparative evaluations above, the GHG Fund ap- 
pears to be better positioned to regulate emissions generated by international 
shipping to levels consistent with the UNFCCC objective to stabilize global 
increases in temperature below 2°C relative to pre-industrial levels. 

The IMO estimates both the GHG Fund and ETS policies to have an 
equal ability to reduce sector-wide emissions by between 13 percent and 40 
percent by 2030 relative to business-as-usual emissions measured from a 2008 
base year.” Both policies have the practical effect of incentivizing decreased 
fuel consumption and decreased emissions, while simultaneously mobilizing 
funding for mitigation and adaptation activities. However, the GHG Fund 
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appears to be positioned to achieve these emissions reductions through a sim- 
pler mechanism at a reduced cost. With regards to administrative costs borne 
by ship owners/operators, the IMO estimates potential additional onboard 
workload costs for the GHG Fund policy to be $0.1 billion compared with 
$0.7 billion for the maritime ETS policy. The IMO estimates gross adminis- 
trative costs for the GHG Fund policy to range from US$8-11 billion in 2020 
to US$15-25 billion in 20303 Contrast this with gross administrative costs 
for the ETS estimated to range from US$24~-27 billion in 2020 to US$40-49 
billion in 2030.” These estimates suggest that the GHG Fund is positioned to 
deliver equal emissions reduction potential for approximately half the costs of 
a maritime ETS—supporting that measure’s superior cost-effectiveness. 

Admittedly, the ETS is better positioned to impose a cap on absolute lev- 
els of GHG emissions from the international shipping industry. However, in 
theory, the GHG Fund also has the ability to control absolute levels of emis- 
sions through a combination of adjusting the contribution price or relying on 
approved out-of-sector emissions reductions credits. 

Under both the GHG Fund and the ETS policies, linkages to external 
carbon markets and the relationship between the contribution or allowance 
price and external carbon prices will play an important role in determining 
the level of investment in the in-sector efficiency improvement and emissions 
reductions technologies. Access to external emissions reductions opportun- 
ities are positive in the sense that it may enable industry to access a broader, 
more cost-effective range of emissions reductions opportunities. Further, 
purchasing out-of-sector emission reductions credits may enable the indus- 
try to meet a sector-wide cap on emissions without compromising growth 
after the potential for reasonably cost-effective in-sector emissions reduc- 
tions measures have been exhausted. Arguably, however, financing in-sec- 
tor energy-efficiency improvements is the most effective way of reducing the 
international shipping industry’s actual and ongoing contributions to reduc- 
tions in anthropogenic GHG emissions. 

Both policies provide ship owners/operators with maximum latitude to 
develop and implement all technical and operational measures to reduce fuel 
consumption and GHG emissions for ships of varying size, type, function, 
and operational route. Both policies are positioned to incentivize ship owners/ 
operators to develop and implement ongoing emissions reductions measures. 
However, the fixed levy price under the GHG Fund proposal is positioned 
to provide ship owners/operators with greater certainty surrounding returns 
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on investment in efficiency improvement and emissions reductions measures. 
Uncertainty or volatility in the emissions allowance or emissions reductions 
prices within the ETS may impede investment in efficiency improvement/ 
emissions reductions technology. 

Both policies are of some administrative complexity. However, the GHG 
Fund’s significantly lower administrative costs relative to the ETS suggest 
it will face fewer barriers to practical implementation. Moreover, the inter- 
national shipping industry has expressed a preference for a levy-based rather 
than a cap-and-trade-based GHG regulation policy suggests the GHG Fund 
will face fewer political barriers to implementation. 

Both policies appear positioned to reconcile both the CBDR principle as 
well as the IMO NMFT principle. However, the ability of the ETS policy to 
do so will be contingent on emissions allowances being allocated by means of 
auctioning, a policy feature that remains uncertain. 


Recent Developments 


In October 2016, the seventieth session of the IMO’s Marine Environment 
Protection Committee (MEPC 70) approved a roadmap for the development 
of a “comprehensive IMO Strategy on the reduction of GHG emissions from 
ships” for application within the international shipping industry. The road- 
map adopted a three-phase approach to ship energy efficiency towards the 
development of a revised IMO GHG strategy for implementation in 2023. The 
key phases for the adoption of the revised strategy are set out as follows: 


Spring 2018 Adoption of the /nitial IMO Strategy on Reduction of GHG 

(MEPC 72) Emissions from Ships (the Initial Strategy),*° including, 
inter alia, a list of candidate short-, mid-, and long-term 
further measures with possible timelines, to be revised as 
appropriate as additional information becomes available 


January 2019 Start of phase 1: data collection (ships to collect data) 
Spring 2019 Initiation of Fourth IMO GHG Study using data from 
(MEPC 74) 2012-2018 


Summer 2020 Data from 2019 to be reported to IMO 


Autumn 2020 Start of phase 2: data analysis (no later than autumn 2020) 
(MEPC 76) Publication of Fourth IMO GHG Study for consideration by 
MEPC 76 
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Spring 2021 
(MEPC 77) 


Secretariat report summarizing the 2019 data pursuant to 
regulation 22A.10 

Initiation of work on adjustments on initial IMO strategy, 
based on data collection system data 


Summer 2021 


Data for 2020 to be reported to IMO 


Spring 2022 
(MEPC 78) 


Phase 3: decision step 
Secretariat report summarizing the 2020 data pursuant to 
regulation 22A.10 


Summer 2022 


Data for 2021 to be reported to IMO 


Spring 2023 
(MEPC 80) 


Secretariat report summarizing the 2021 data pursuant to 
regulation 22A.10 

Adoption of revised IMO strategy, including short-, 

mid- and long-term further measure(s), as required, with 
implementation schedules 


The adoption of the Initial Strategy in 2018 was aimed at enhancing IMO’s 
contribution to global emissions reductions measures consistent with the 
Paris Agreement and identifying actions and measures to be implemented by 
the international shipping sector in achieving these objectives.” The strategy 
prescribes a first-time reduction in total GHG emissions by at least 50 percent 
by 2050 compared to 2008 levels, while at the same time, working to phase 
out the use of carbon fuel sources in the industry.” In achieving these goals, 
the Initial Strategy is structured around commitments or “levels of ambition” 
for the international shipping sector, which, once implemented, will allow the 
IMO to achieve emissions targets consistent with the Paris Agreement.* The 
levels of ambition are listed as follows: 


1. Carbon intensity of the ship to decline through implementation 
of further phases of the EEDI for new ships—to review with the 
aim to strengthen the energy efficiency design requirements 
for ships with the percentage improvement for each phase to be 
determined for each ship type, as appropriate; 


2. Carbon intensity of international shipping to decline—to 
reduce CO, emissions per transport work, as an average across 
international shipping, by at least 40 percent by 2030, pursuing 
efforts towards 70 percent by 2050, compared to 2008; and 


3. GHG emissions from international shipping to peak and de- 
cline—to peak GHG emissions from international shipping as 
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soon as possible and to reduce the total annual GHG emissions 
by at least 50 percent by 2050 compared to 2008 whilst pursuing 
efforts towards phasing them out as called for in the vision as a 
point on a pathway of CO, emissions reduction consistent with 
the Paris Agreement temperature goals.‘ 


Phases 1 and 2 of the roadmap, which involved data collection and the 
creation of the Fourth IMO GHG Study 2020% and its executive summary*° by 
the secretariat, have since been executed. The IMO website summarized the 
results of this study as follows: 


The Fourth IMO GHG Study 2020 estimated that total shipping 
emitted 1,056 million tonnes of CO2 in 2018, accounting for about 
2.89% of the total global anthropogenic CO2 emissions for that year, 
and that under a voyage-based allocation method, the share of in- 
ternational shipping represented 740 million tonnes of CO2 in 2018. 
According to a range of plausible long-term economic and energy 
business-as-usual scenarios, emissions could represent 90-130% of 
2008 emissions by 2050.” 


In achieving these levels of ambition, the Initial Strategy identifies a 
number of short-, medium-, and long-term candidate measures to be imple- 
mented and agreed upon by the member states. The candidate short-term 
measures focus on improving existing emissions reductions mechanisms, in- 
cluding EEDI and SEEMP, encouraging states to adopt national action plans 
to address GHG emissions, and developing an “Existing Fleet Improvement 
Program.” The medium-term measures include measures intended to direct- 
ly reduce emissions from ships and support action to reduce GHG emissions, 
including encouraging the use of alternative low-carbon fuels, developing 
operational energy-efficiency measures for new and existing ships, and devel- 
oping market-based measures to incentivize GHG emissions reduction.” For 
the long-term measures, the Initial Strategy invites IMO members to pursue 
the development of zero-carbon or fossil-fuel-free fuels to assist in the decar- 
bonization of the global shipping industry and encourage and facilitate new 
and innovative reductions measures. 

The Initial Strategy identifies that in adopting GHG emissions reduc- 
tions measures, specific attention should be paid to the needs of developing 
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counties and small island developing states. The Initial Strategy recognizes 
that certain emissions reductions approaches may have a disproportionally 
negative impact on developing counties, which must be addressed in con- 
sidering the implementation of each measure. In an application of the CBDR 
principle, the Initial Strategy calls for member states to consider potential 
impacts, such as geographic remoteness, connectivity to main markets, cargo 
value and type, transport dependency, transport cost, food security, disaster 
response, cost-effectiveness, and socio-economic progress and development.” 
The recognition of the presence of potential disproportionate impacts differs 
from the measures previously adopted by the IMO, which favoured the equal 
application of measures over the CBDR principle.* 

In furtherance of the objectives of the Initial Strategy, member states also 
approved a four-step procedure for identifying and assessing the potential 
disproportionate impacts of proposed candidate measures on developing 
countries, small island development states, and particularly, the world’s least 
developed nations.” Initially adopted at MEPC 73 and formally approved in 
May 2019 (MEPC 74), the procedure allows for the submission of commen- 
tary by member states and, if necessary, a comprehensive response or evi- 
dence-based impact assessment process. The steps of the approved procedure 
can be summarized as follows: 


Step 1: initial impact assessment, to be submitted as part of the initial 
proposal to the MEPC for candidate measures; 


Step 2: submission of commenting document(s), if any; 


Step 3: comprehensive response, if requested by commenting docu- 
ment(s); and 


Step 4: comprehensive impact assessment, if required by the MEPC.* 


Since the adoption of the Initial Strategy, the IMO and member states 
have taken a number of steps towards its final implementation. In October 
2018, member states approved a follow-up program to the Initial Strategy (the 
Program) to be used as a planning tool to meet the short-, medium-, and 
long-term deadlines identified within the Initial Strategy. The Program sets 
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out a timeline of necessary actions up to 2023 for each category of measure 
and sets out the draft terms of reference for a Fourth IMO GHG Study.‘ 

The IMO has also taken steps to adopt and implement the energy-efh- 
ciency measures outlined within the Initial Strategy. Most notably, member 
states adopted amendments to MARPOL Annex VI to accelerate the com- 
mencement of phase 3 of the EEDI from 2022 to 2025 and strengthen the 
energy efficiency requirements for new ships.” These measures include en- 
hanced energy efficiency standards for a number of different ship types. For 
container ships, for example, the EEDI reduction rate is enhanced, signifi- 
cantly for larger ship sizes, as follows: 


e For acontainership of 200,000 deadweight tonnage and above, 
the EEDI reduction rate is set at 50 percent from 2022 


e For acontainership of 120,000 deadweight tonnage and above 
but less than 200,000, 45 percent from 2022 


e For acontainership of 80,000 deadweight tonnage and above but 
less than 120,000, 40 percent from 2022 


e For acontainership of 40,000 deadweight tonnage and above but 
less than 80,000, 35 percent from 2022 


e For acontainership of 15,000 deadweight tonnage and above but 
less than 40,000, 30 percent from 2022.° 


In May 2019, member states took additional steps to encourage emis- 
sions reduction throughout the shipping sector. Resolution MEPC.323(74) 
invites member states to encourage ports within their jurisdiction to adopt 
regulatory, technical, operational, and economic procedures to facilitate the 
reduction of GHG emissions from ships.’ The resolution provides that such 
measures could include working with ports in their jurisdiction to enhance 
onshore power supplies, safe and efficient bunkering of alternative low-carbon 
and zero-carbon fuels and support the optimization of port calls.°° Although 
these measures are voluntary, it demonstrates the forward progression on 
some of the measures identified within the Initial Strategy. 

The Initial Strategy was intended to be a framework for further action, 
identifying and envisioning approaches that could be implemented to curb 
GHG emissions within the industry. The Initial Strategy represents an 
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important step forward in the development of a comprehensive emissions 
reductions regime within the international shipping industry. The develop- 
ments outlined above are encouraging, and have, in some cases, led to con- 
crete emissions reductions measures, but only time will tell as to whether the 
Initial Strategy will lead to the adoption of meaningful and comprehensive 
reduction measures in the international shipping sector. This success will be 
subject to further negotiation and approval. 


Conclusion 

For the international community to avoid the most devastating effects of cli- 
mate change, the Intergovernmental Panel on Climate Change predicts that 
it must reduce anthropogenic CO, emissions by 41-72 percent by 2050 relative 
to 2010 levels and by 78-118 percent by 2100 relative to 2010." Recognizing 
this, UNFCCC parties convened in Paris in December 2015 to negotiate the 
Paris Agreement: a global, legally binding agreement designed to stabilize in- 
creases in a global average temperature below 2°C above pre-industrial levels 
and to pursue efforts to limit the temperature increase to 15°C above pre-in- 
dustrial levels. 

Yet, the Paris Agreement excluded emissions from the international ship- 
ping industry, which produces an estimated 1,076 million tonnes of GHGs 
annually, accounts for 2.9 percent of global anthropogenic GHG emissions, 
and whose GHG emissions are projected to increase by 0-50 percent between 
the present and 2050.% Consequently, the IMO remained the international 
organization responsible for regulating international shipping’s significant 
and growing share of global anthropogenic GHG emissions. 

Atmospheric GHG concentrations are cumulative. If the international 
community aspires to achieve the emissions reductions required to stabilize 
atmospheric GHG concentrations and global temperatures, the shipping in- 
dustry must be part of that solution. The IMO must develop and implement 
emissions reductions measures in coordination with UNFCCC parties. To do 
otherwise risks compromising the achievement of the UNFCCC’s ultimate 
objective: the “stabilization of greenhouse gas concentrations in the atmos- 
phere at a level that would prevent dangerous anthropogenic interference 
with the climate system.”* 

This chapter employed a structured analysis to evaluate the comparative 
effectiveness of current and proposed IMO measures in reducing emissions 
in a manner sensitive to the industry’s international character and role as 
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an instrument of sustainable global development. The efficiency-based EEDI 
and SEEMP/EEOI measures are a good start in approaching the task of regu- 
lating GHG emissions from international shipping. However, reliance on 
efficiency-based measures alone will not be adequate to restrict emissions 
from international shipping to a level consistent with those required under 
the UNFCCC.“ This chapter concludes that the GHG Fund policy is the mar- 
ket-based measure best situated to regulate emissions from the international 
shipping industry, based on the proposed policy’s: (1) environmental effect- 
iveness; (2) cost-effectiveness; (3) incentives for positive technological change; 
(4) practical feasibility of implementation; (5) legal enforcement; and (6) im- 
pacts on developing countries. This conclusion is consistent with that of two 
similar studies,°° as well as others comparing the relative effectiveness of a 
levy rather than a cap-and-trade scheme.” 

The author suggests that in approaching the task of regulating GHG 
emissions from international shipping, the IMO should focus its efforts on 
the GHG Fund policy. Because uncertainty in a policy’s application can de- 
tract from the consensus required to implement that policy, the IMO should 
undertake a comprehensive evaluation of the design, implementation, and 
anticipated effects of the GHG Fund policy, that provides for special con- 
sideration of the policy’s effects on developing countries. Experience from 
the UNFCCC context suggests that ensuring that the policy is designed and 
implemented in a manner conforming to the CBDR principle will be critical 
to the policy’s success, both practical and political. 
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Courts, regulatory tribunals, and international bodies 
are often seen as a last line of defense for environmental 
protection. Governmental bodies at the national and 
provincial level enact and enforce environmental law, 
and their decisions and actions are the focus of public 
attention and debate. Court and tribunal decisions may 
have significant effects on environmental outcomes or 
corporate practices, and raise questions of how they 
may best be effectively and efficiently enforced on an 
ongoing basis. 


Environment in the Courtroom II examines major 
contemporary environmental issues from an 
environmental law and policy perspective. Expanding 
and building upon the concepts explored in Environment 
in the Courtroom, it focuses on issues that have, or 
potentially could be, the subject of judicial and regulatory 
tribunal processes and decisions. This comprehensive 
work brings together leading environmental law and 
policy specialists to address the protection of the marine 
environment, issues in Canadian wildlife protection, and 
the enforcement of greenhouse gas emissions regulation. 
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